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ITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THe 
FRO, AYA 


IPAINE, WEBBER, JACKSON & CURTIS 
IXNCORPORATED, 


Plainticf, 
-against- COMPLAINT 


fINMO?7° ZARIA MELIA DE PUERTO 
WRICO, aNC., 


Defendant. 


ee J 


Plaintiff, Paine. Webber, Jackson & Curtis Incorporated, 
iby its attorneys, Dewey, Ballantine, Bushby, Palmer & Wood, for 
fits complaint alleges as follows: 


1. Pl: intiff is, and at all relevant times was, a 


lcorporation duly organized and existing under the laws of the 


State of Delaware, naving its principal place of business in 
ithe State of New York. 

2. Upon information and belief defendant is, and at 
le relevant times was, a corporation duly organized and exist- 
ng under the laws of the Commonwealth of Puerto Rico, having 
dts principal place of business in the Commonwealth of Puerto 

IRico. 

3. Jurisdiction is based upon diversity of citizen- 
iship. The amount in controversy, exclusive of interest ana 
leeate, exceeds °10,000. 

4, On or about April 3, 1972 plaintiff and defendant 

entered into a contract, a copy of which is annexed as Exhibit A 
ereto. Tunis contract was amended in a letter dated May 22, 1972 

and fusther amended in a letter dated June 26, 1972. Copies of 


these letters are annexed respectiveiy as Exhibits B and C hereto. 
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5. The contract as amended provided, among other 


things, that plaintiff would have the sole and exclusive r‘*ght 
Ito obtain for defendai:t a loan or loans in the seourt of ap- 
|proximately $19,000,000 to be used by defendant for the con- 
lstruction of an apartment hotel project. in Puerto Rico. Under 
[the contract as so amended, defendant promised to pay plaintiff 


ja brokerage fee consisting of 1-1/2% of the principal amount of 


jtract or of any other loan commitment accepted by defendant in 


feonnection with the project. referred to in the contract. 


6. At all relevant times, plaintiff has rendered full 


i 
\ 
i 
i 
| 


performance under and has complied with all of the terms and con- 


lany loan commitment delivered to defendant pursuant to the con- 

lastions of the contract as amended. Fursuant to the contract and 

ithe amendments thereto, plaintiff made diiigent efforts to obtain 

‘|the loan commitment sought by defencant and in reliance upon its 

Hexclusive rights under the contract incurred substantial expenses 

fin so doing. Its efforts included, among other things, the writ- 

' ling of letters transmitting information concerning the proposed 

1 project to Housing Investment Corporation ("HIC"), an institu- 

| tional lender having offices in Puerto Rico, and to The Chase 
Manhattan Bank (N.A.), which upon information and belief is the 
}parent company of HIC, and extensive negotiations with and the 
lcetieetion; preparation and submission of extensive materials 2 


| concerning defendant's proposed project to another lending insti- 


* jtution, First Mortgage. Investors, which had shown substantial 
linterest in making the loan but which eventually decided not to 
Hdo so. Plaintiff was also willing and able to solicit and nego- 
: tiate with other prospective lenders as soon as it learned of 


the negative decision of First Mortgage Investors. 


7. On inXsemation and belief, while the contract as 


si csi a. 6 cesses 


yamended was in full force and effect and while plaintiff with 


defendant's full knowledge and consent was engaged in serious 


negotiations with First Mortgage Investors on defendant's behalf 


and without the nema or knowledge of plaintiff, defendant 
n 


Iretained a different broker and through this other broker 

| negotiated with HIC for the financing of the project referred to 
lin the contract, and while the contract as amended was still in 
hZull force and effect, defendant, through the other broker, 
faccepted a commitment made by HIC to provide the financing for 
ithe project referred to in the contract in-the amount of approx- 
Himately $19,000,000 or more and therefore owes plaintiff a fee 
}of 1-1/2% of the principal amount of such commitment, or 

1 $285,000 or more. 

8. On information and belief, plaintiff's activities 
under the contract as amended helped defendant obtain financing 
j from HIC. 

9. Defendant has repudiated and breached the eri 
tract as amended by refusing to pay the fee provided for therein 
despite repeated demands by plaintiff that it do so. 

10. By reason of defendant's breach of the contract, 
i plaintiff has been damaged in the amount of 1-1/2% of the total 
| omdindiipal amount of the loan commitment accepted by defendant 
from HIC, or in the enone of $285,000 or more. 

WHEREFORE, plaintiff demands that judgment be entered 
against defendant in the amount of $285,000 or in such larger 

| amount as the proof may show, together with interest and the 
Hcosts and disbursements of this action, and that plaintiff have 
i such other and further relief as this Court deems just and proper. 


DEWEY, BALLANTINE, BUSHBY, 
PALMER & W 


a ST: (WV Jains 


Attorneys for Plaintiff, 
140 Broadway, 

New York, New York 10005 
(212) 344-8000 


‘ = 2 oD AdN DARIN PRN VaR seveiean to eeesees 


a .. . ee : : 2 
° g - ie at oo, oa , 
Wiad’ itl, JACEE CURTIS JA 8 ATH: Match 24, 1972 

Incorporated 5 
swatienal Mortage Division ; 
1 3¢) Mrrentelway’ 
new York, N.Y. 10005 RE: 

i . Isla Verde, Puerto Rico 
| ‘ 

Gentlemen: 

—— = . ° 
We hereby appoint you our sole and exclusive agent to make application for a lean or loans on our 


behalf, to any lending institutions selected by you, on the property hercinafter designated. This 
authorization shall become effective upon acceptance by you and shall remain in effect for a per- 
iol of 79 days from the date of your acceptance and receipe of all necessary supporting data, 

~ od wssion checklist attached, ‘and such period shall be automatically extended, unless 
tcurinutcd in writing. ; 


he PROPERTY DESCRIPTION: Approximately 627 Condominium Units. 


a: GIOUND DIMENSIONS OR AREA: Approximately 19,600 Sq. Mtrs- 
GILOUND DIMENSIONS OR AREA: 


3. LOAN SECURITY: First Mortgage Note or Bond, secured by the subject property, the. 
applicant corporation, ttexpa!wakpr bank trek wxvem including perstnal property and 
erjuipment incorporated in the realty and necessary fo- the operation of the subject real 
estate. For construction mortgage loans, satisfactory Completion and Performance 
bonds will also be required of the General Contractor. : 


4. OTHER SECURITY: Assignment of all sonankioaacaxundéorxsales contracts, as well 
AE TEANMEABPOM UHC AVAK Me POMS deposits and advances by purchasers or 
prospective purchasers, to be escrowed or used in accordance with 
Pocrto Rican law. The loans will be further guaranteed by Mr. Jose 
Meija, Sx., Mr. Pedro Fullana, and Basic Equities and Development Corp. 


ei I, NANCING REQUESTED: . : - 
Wp pede ee —_—$—$—  — $< ra ol 
acide. *¥ri: OF LOAN AMOUNT Interest-Fees-Partic. TERM Constant Note 


° 


$18.0 Mill|5.5% over New York 
prime (minimum 10%) 
{maximum 12%) simple . 
interest on monies 
dxawn, without loan 
|fees to the lender. 


Stancby & Construc- 
tac... LOun 
Cowsiration 


ee 


te HNOLDRACK & ACHIEVEMENT: NOT APPLICABLE. 


There are to be no compensating balances required. 


y. HRE-PAYMIE NE PROVISIONS: Allowed in full: at any time without penalty. 


Inmobilicyia Melic} de Putte Rica, Inc. 
a eh 2 


EYIIBIT A 


i ‘2 : Kiem Mejia Aparyores 
\w/istu Verde, Puerto hice 
REPRESENTATIONS HY _ANTLICANT: pik sues NA eg Tage! 


a) = Title to subject property will be ma rkctable and insurable, 

b) = Plans, specifications, contracts, cost breakdowns, appraisals, survey, 
financial statements and any other pertinent data will be furnished by 

* applicant upon request for your usc or for the usc of any lenler. 

c) All fees for appraisals, survey, title insurance, title cxamfnation, ab- 
stract, icgal fecs, recordation, tax stamps, acceptance, loan fecs or 
costs will be paid by applicant, in addition to other normal closing costs. 

4) Applicant will promptly cxccute any lender's application and furnish such 
data, appraisals, and GOOD FAITI! DEPOSITS, as required by the lend- 
ing institution. 

We will permit you to ercct a sign on the property site, at your expense, 
to indicate that you arranged mortgage financing, and will provide you 
with a 8" x 10" glossy photograph of the finished building. : 
Applicant warrants current control of the property either in fee owner- 
ship, or contract to purchase, or option to purchase, or a leaschold 
interest, etc., with sufficient time remaining within which to procéss 
this léan application to a firm commitment and closing by os 

g) Title policy to be supplied by borrower, and legal documents to be supplied and 

9. DEPOSIT AND FEES: prepared by borrower's attorney subject to approval by lender's attorney, 
subject to full approval by lended. , 


a) We herewith deposit with you, in escrow, the sui of $50 3000 

as a GOOD FAITH DEPOSIT, to be deposited by you in the “Paine, Webber, 

Jackson & Curtis, Incorporated-Special Deposit Account. " Said sum will 

be refunded without interest in the event that you do not deliver a loan 

commitment as herein described.* In the event you do deliver such com- 

mitment, this deposit will be credited against the commissions due you 

in accordance with our agreement. *and within: the authorized time lix: 

We agree to pay you a total brokerage fee of 1.5 % of the amount of the 

wach loan commitment delivered to us, which substantially conforms to 

the terms and conditions set forth hereinabove, and/or any loan commit- 

ment accepted by us. Upon diclivery of any commitment as aforesaid, 

THE GOOD FAITH DEPOSIT may be credited by you towards your total 

fee and the balance of your total fee, if any, shall thereupon become due 

and payable ,at. the time of final approval. he 
We understand that any lending institution financing or offering to finance our loan 
request may be interested in financing other projects in which we are directly or in- 
directly involved. Therefore, we agree to pay you a fee as designated in paragraph 
9(b), in the event that any such lending institution extends financing within thirty-six 
months of the date hereof, to us, or to any individual, company or corporation with 
which we or any of our associates, principais, affiliates, and/or subsidiaries have a 
direct or indirect association.” 2 : 


GOVERNING LAWS: The parties agree that the terms and conditions of this agree- 
ment shall be construed and governed by the laws of the State of New York, and 
acknowledge that they have read this Agreement before signing it, and have received 
an exact copy thercof. ’ 


baits 
es, 
rile oo 


A aria Melia de Puerto Rico, Inc Address GPO Box 1805 
he 4 Pega - San Juan, Puerto Rico 


Executive Vice-President 


| ce Rt EIEN OT 


7 
March 27, 1972 Tcl. No. @09) 725-5858 
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JA 10 \ “ @ Mees 
: RE: Melia Apartotel_ 


i - Isla Verde, Pucrto Rico 
SUNMISSION CHECKLIST ' = 


eS ee 
- (X) = Items Still Required 


Plot plan showing site and surrounding strects or highways 
. ° 


Typical apartment plan for cach type of apartment showing net leaseable area of each 


“Typical Moor plan (Key Plan) or rental plan {f commercial . 


Oucline specifications 


Two strect maps of city - 


Mark one map with site, rent comparables and other 
points of interest, including downtown area 


Two acrial photos - r 
..Mark one photo with street listings, designation of 
“North, points of interest, major buildings, etc. 


Specific address of subject property - 


. Site description 


Area and neighborhood description 
"¢ 
Schedule of income from rents and all other sources including parking, recreation etc. 


Itemized expenses (including RE tax details) Bye a ne 


Rent, & Sales comparables (three) - . f 
' Must include name of development, address, number of units 
age, distance to subject, apartment type, area of each 
apartment type, monthly rental, rental per square foot, 
amenitites and recreational facilities and comments of loca- i 
* tion, etc. , , ¢. 
Itemized cost of construction, including Architects and Engineers, on and off-site 
improvement costs, actual land costs, and actual cash equities in the job to date 
Rendering and elevations - 


e e 
« 


Architect’s area calculations of building, core areas, public and recreational areas 
etc, showing all the components, from net leaseable area to gross building area 


Authorization (attached) with required refundable GOOD FAITH DEPOSIT 
List of sponsors and resumes of their previous real estate activity 
Financial statements of principals and/or guarantors 


Financial statements of applicant mortgagor corporation or entity 


MAI Appraisal or Feasibility Study 


. 


WEBBER ™™ 
JACKSON Pay ed 
&CURTIS _ oy 


INCORPORATED 


Established 1879 Members New York Stock Cuchange, Inc. and other Principal Exchanges 
140 Broadway, New York, N.Y. 10005 (212) 437-2121 


May 22, 1972 


Mr. Martin Cohen 

c/o International Stretch Products, Inc. 
1133 Avenue of the Americas 

New York, New York 


8 of * 
Re: Melia Apartotel 
Isla Verde, Puerto Rico 
Dear Marty: 


In the interest of saving time and possibly preserving the | : 
quotation we already have from First Mortgage Investors, we i: 
are prepared to continue processing our application through { 
| for Trustee approval on the basis of eliminating Basic Equities ‘ 
= from the guarantors. 

‘ i] 
As you know, First Mortgage Investors Trust has offered to take 
the following proposal to their committee for Trustee approval: 5 


a) Loan Amount: $19.0 million, but no less than L- 
$18.0 million, from which funding of 

: the existing land loans will be ~ 

prepaid or assumed ; 


_b) Interest Rate: 4 1/2% over prime, floating upward 
: or downward 


_ c) Term of Loan: 60 months, including a construction 
period of 24 months, plus two 6°months Z 
extension options if necessary, at a 
standby fee of 1/2% per extension 


B a) Amortization: 1% per annum, only if the loan is kept 
on beyond the maximum construction 
au : period of 36 months 


tt eves ean 


EXHIBIT B 


Lenders Fees: Will amount to a total of 4%, in- 
we cluding. the standby fees, (drawing 
fees, origination fees, legal fees, 
etc. ,) including any loan servicing 
fees or charges 


Guarantors: The loan will be guaranteed by Jose 
ne Melia, Sr., and Mr. Pedro Fullana, 
_ with Basic Equities-Marles Equities 
| ° yeleased from any such guarantee. 


It is understood that because of the Puerto Rico tax situation this 
loan will be originated and serviced for First Mortgage Investors by 
the Berens Mortgage Bankers, Inc. of San Juan, and that all the lean 
fees described above will be collected by Berens on behalf of the 
participants in this loan. . 


If these initial terms and conditions are acceptable to you and your 
partners, would you please acknowledge this fact in the space provicec 
below and return to my attention as soon as possible so that we can 
schedule a meeting with the Trust shortly thereafter. This will serve 
to amend our authorization dated March 24, 1972 to the terms and con- 
Gitions described above, and will further serve to extend that author- 
ization for the time required to process formally through the FMI 
Trustee Committee approval, but no later than 30 days from the receipt 
of your acknowledgement. oo ° 
New that the time consuming presentation work and negotiation has been 
_coneluded, I look forward to a fast approval and closing so that you 
ean start construction without further delay. : 


- " “Sincerely 


ard Wilk 


ACKNORLEDGED & ACCEPTED 
- 


Ve : : i 
OHREG: hee JHAOBIMIRIA MER DE fucrTo Rite, se: 
: , 
BY: 


DATE: 


cc: Jack H. Berger 
ec: Pedro Fullana 


& CURTIS 


ENCORPORATEO 


Established 1379 Alembers New York Sinch Cachange, inc. and other Principal Eachenges 
140 € cadway, New York, N.Y. 10005 = (212) 437-2121 


¢ 


/ Pag June 26, 1972 


‘ Tak ai 
Inmobiliaria Melia de Puerto Rico, Inc. 

Pan American Building 

Hato Rey, Puerto Rico 


Re: Melia Apartotel 
Isla Vecde, Puerto Rico 


Gentlemen: , 


. In accordance with your instructions, we are proceeding 
with the formal application to First Mortgage Investors through 
the Berens Mortgage Bankers, Inc. of San Juan, on the following 
basis: 


Loan Amount $19.0 Million 


Interest Rate 44% over prime floating 
Loan Term 24 months plus two six-month 
extensions. 33 


Lenders Fees 4.0% total, including standby 
fees, origination fees, drawing 
fees, and lenders attorney fees. 
Any extension in term described 
above will be at the cost of ¥% 
per each six-month extension. — 


Loan Guarantees The loan will be guaranteed by 
a lien on the subject property, 
by the stock of applicant corp- 
oration, and by $1.5 million of 
irrevocable U.S. bank letter of 
credit, to run for the same term 
as the construction loan. 


coureas 


~~ In the interest of expedicncy, # h ve returned to the 
various makers, the $50,000 Good Faitn ).posit originally 
tendered to Paine, Webber under the .¢€% % of our Application 
for Commitment dated March 24, 1972. Tais is to be exchanged 
for a check in the amount of $50,000 drawn to the order of © 
Berens Mortgage Bankers, Inc., representing the refundable 
Good Faith Deposit required by First Mortgage Investors with 
their formal Application for Commitment. Would you please 
indicate your authorization for us to return this escrowed 
amount to the respective parties in the space provided below. 


This will further serve to revise your application for 
commitment dated March 24, 1972 and amended May 22, 1972 to 
the terms and conditions noted above, and extended for the 
time required for appropriate Trustee: approval and delivery 
of the final commitment documents. In all other respects the 
terms and conditions of the authorizations dated March 24, 
11972 and amended May 22, 1972 remain in full force and effect, 
and we draw your particular attention to Item 9(b) which recites 
the fact that our brokerage fee is deemed to be earned and be- 
comes due and payable at the time of final approval of the loan 


commitment. 


Now that we appear to have cleared the major hurdle that 
has held up processing of this application for almost a month, 
we are hopeful of going forward without any further delay. 


_ Sincerely 


Wilkes, Director 
National Mortgage Department 


LW/je 

AGREED & ACCEPTED 

INMOBILIARIA MELIA DE PUERTO RICO, INC. 
re qu 

BY: - - ere Ct ies date 


¢é \ i ? 
GA FS Et a neal nels 


“3 
Wit? COATES BPISTRIcl Cour 
SOULEELN DISTRICT OF NEW YORK 
PAINE, WERRER, JACKSON & CURTIS : 73 Civ. 2422 (CBM) 
INCORPORATED | 
Plaintiff, 
-aghinst- ANSWER 


IMMOLILLARIA MCELIA DE PUERTO RICO, 


Defendant, . 


Defendant, by its attorneys, Weiss Rosenthal 
Heller & Schwartzman, answers the complaint herein as 
follows: 

1. Denies knowledge or information sufficient 
to form a belief as to che truth of each and every allega- 
tion contained in paragraph 1 of the complaint. 

“me Denies each and every allegation contained 


in paragraph 3 of the complaint except admits that said 


paragraph sets forth what plaintiff claims to be the subject 


matter jurisdiction of this Court. 

3. Denies each and ev-ry allegation contaimd 
in paragraphs 4 and 5 of the complaint except admits that 
it executed the documents, copies of which sre annexed to 
the complaint as Exhibits A through C inclusive, and 
respectfully refers to said documents for tieir terms and 


legal effect. 


JA 16 
e ‘Ai Denics cach and every allegation contained in 


i) 
+- 


paragraphs 6 through 10 inclusive of the complaint. 


FOR AYLAFFIRUATIVE DEFENSE, 
DEPENDANT ALLEGES: 


5. The complaint fails to state a claim upon 

which relief can be granted. 

| | WHOREFORE, defendant demands judgment dismissing 
the complaint toyjcther with such ether and further relief 
as to the Court may seem just and proper including the 
costs and disbursemencs of this action. 
Dated: New York, New York 

July 30, 1973 
Yours, etc., 


WEISS ROSENTHAL HELLER & 
SCINIARTZMAN 


A Member of the Fixm 
Attorneys for Defendant 
295 Madison Avenue 
New York, New York 10017 
725-9200 


TO; DEWEY, BALLANTINE, BUSHEY, 
PALMER & WOOD. 
Attorneys for Plaintiff 
140 Broadway 
New York, ifew York 10005 
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ULLTED STATUS DISTRICT COURT 
SOUTIICA DISTRICT OF Caw YORK 


PAINE, WroncR! JACKSON & CURTIS, : 73 Civ. 2422 (CEM) 
INCORPORATED, 


rlaintiff, 
-against- NOTICE TO TAKE 
:. DEPOSITION 
IMMOSILIARIA MELIA DE PUERTO RICO, 
INC, , 8 
Defen ant. ‘ 
~ ee se eee @ ee = e@ = © © ® & & @ x 
Sita S : 


PLEASE TAKE NOTICE that the defendant will take 
the depositions of plaintiff Paine, Webber, Jackson & 
Curtis, Incorporated, by its Vice President, Leonard 
Wilkes, upon oral examination pursuant to the Federal 
Rules of Civil Procedure before a notary public of the 
State of New York or some other officer or person 
authorized to administer oaths at the offices of Weiss 
Rosenthal Heller & Schwartzman, 295 Madison Avenue, New . 
York, New York on the 25 th day of September, 1973, : 
at 10:00 A.M. ard if said deposition is not completed on 


that date, it will continue from day to day until 


JA 18 


completed. You are invited to attend and cross-examine. 


Dated: New York, New York 
July 30, 1973 
Yours, etc., 


WEIS. ROSENTHAL HELLER & 
SCHWARTZMAN 


/} m7, oe 


ier be ad ga fee! a 
A Mcmber of the Firm 
Attorneys for Defendant 
295 ltiadison Avenue 
New York, New York 10017 
725-9200 
TO: DEWEY, BALLANTINC, 
BUSHBY,. PALMER & WOOD- 
Attorneys for Plaintiff 
140 Broadway 
New York, New York 10005 


ne ven 


DISTRICT count 
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‘ 
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-against- WY 
INMOBILIARIA MELIa DE PUERTO 2Curmente , ha. 2420 * 
RICO, INC., 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PAINE, WEBBER, JACKSON & CURTIS 
INCORPORATED , 


Plaintiff, 73 Civ. 2422 (CBM) 


-against- NOTICE TO PRODUCE 


PURSUANT TO RULE 34 
INMOBILIARIA MELIA DE PUERTO i i a 
RICO, INC., 


Defendant. 


Plaintiff, Paine, Webber, Jackson & Curtis Incorporate 
requests Defendant Inmobiliaria Melia de Puerto Rico, Inc. to 
produce and permit Paine, Webber to inspect and copy each docu- 
ment listed herein in the possession or custody of Inmobiliaria, 


or subject to its control. 


Definitions 

1. Inmobiliaria means Inmobiliaria Melia de Puerto 
Rico, Inc., its affiliates, subsidiaries, officers, directors, 
employees, agents, representatives and attorneys. 

2. Paine, Webber means Paine, Webber, Jackson & Curti 
Incorporated, its.affiliates, subsidiaries, officers, directors, 
employees, agents, representatives and attorneys. 

3. Document is used in its customary broad sense, and 
includes, but is not limited to, originals and any copy of the 
following items, whether printed or recorded, or reproduced by 
any other mechanical. process, or written or produced by hand: 
agreements; communications, including intra-company communica- 
tions; correspondence; telegrams; memoranda; records; books; 
summaries or records of telephone communications; summaries or 
records of personal conversations or interviews; diaries; fore- 


casts; statistical statements; accountants' work papers; graphs; 


. 


charts; accounts; analytical records; minutes or records of 
meetings or conferences; reports and/or summaries of interviews; 
reports and/or summaries of investigations; opinions or reports 
of consultants; appraisals; records, reports or summaries of 
negotiations; brechures; pamphlets; circulars; press releases; 
contracts; notes; drafts of any documents; photographs; drawings; 
and other documents or writings of whatever description. Differ 
ent versions of the same document (e.g, copies of a printed 
document with different handwritten notations) are different 
documents. 

4, Or means and/or. 

5. Person means a natural person, corporation, part- 
nership, association or other organization. 

6. You and your refer to Inmobiliaria. 

7. The Apartotel refers to an apartment hotel, aparto 
tel or similar structure to be constructed by you in or near 


Isla Verde, Puerto Rico. 


Documents Requested 


1. All documents which reflect or refer or relate ts 


the agreement entitled Application for Commitment, a copy of 
which is attached to the Complaint in this action as Exhibit A, 
and any actual or-proposed amendments to the agreemer* or to any 
other understanding or agreement between you and Paine, Webber 
concerning the financing of the construction of the Apartotel. 
2. All documents which reflect or refer or relate to 
any negotiation, discussion, agreement, understanding or com- 
munication, occurring from January 1, 1971 to date with Paine, 
Webber or any broker other than Paine, Webber in connection 
with any financing or proposed financing of the construction 
of the Apartotel. 


any negotiation, discussion, agreement, understanding or communi- 
cation occurring from January 1, 1971 to date concerning any loan 
made, or proposed to be made, by Housing Investment Corp., Inc. 
oe The Chase Manhattan Bank, N.A. to you in connection with the 
construction of the Apartotel or the actual or proposed employ- 
ment of any broker in connection with such loan. 


3. All documents which reflect or refer or relate to 
4, Any other documents which reflect or refer or 


relate to any negotiation, discussion, agreement, understanding 


or communication occurring from January 1, 1971 to date between 
you and any other »erson concerning the financing of the con- 
struction of the Apartotel. 


Plaintiff requests Defendant to respond to the fore- 
going by October 25, 1973. 

The inspection and copying of the documents produced 
pursuant to this request will take place at the office of 
Dewey, Ballantine, Bushby, Palmer & Wood, 140 Broadway, New York, 
New York, at 10:00 A.M. on October 26, 1973. 


Dated: New York, New York 
September 25, 1973 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 
14d Broadway, 
New York, New York 10005. 
Tel. No. (212) 344-8000 


~———""Ketornsys tor Plaintiir = ——— 


WEISS, ROSENTHAL, HELLER & SCHWARTZMAN 
295 Madison Avenue 

New York, New York 10017 

Attorneys for Defendant 
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UNITED STATES DISTRICT couRT JA 2% 
SOUTHERN DISTRICT OF NEW YORK 


- e2e w@ e@ ee eeeeeeeeee ew #X 


PAINE, WEBBER, JACKSON & CURTIS : 
INCORPORATED, 


Plaintiff, ; 
~against- 73 Civ. 2he2 (CBM) 


INMOBILIARIA MELIA DE PUERTO ‘ NOTICE OF DEPOSITION 
RICO, INC., 


Defendant. 


PLEASE TAKE NOTICE that, pursuant to Rule 30 of the Fed- 
eral Rules of Civil Procedure, the Plaintiff, Paine, Webber, 
Jackson & Curtis Incorporated will take the deposition upon oral 
examination of Defendant Inmobiliaria Melia de Puerto Rico, Inc., 
a Puerto Rican corporation with its principal offices in Hato Rey, 
Puerto Rico, by (in order): Jack H. Berger, Martin Cohen, Pedro 
Fullana, and such other directors, officers, agents and employees 
of Defendant as may have knowledge of the facts, at 10:00 A.M. 
on November 1, 1973 at the offices of Dewey, Ballantine, Bushby, 
Palmer & Wood, 140 Broadway, New York, New York, before a notary 


public, or before some other officer authorized by law to 


administer oaths. 
The examination will continue from day to day until 
completed. You are invited to attend and cross-examine. 


Dated: New York, New York 
September 25, 1973 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD |. 
140 Broadway, 
New York, New York 10005. 


By, 
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™ To: WEISS, ROSENTHAL, HELLER & SCHWARTZMAN 
295 Madison Avenue 
New York, New York 10017 
Attorneys for Defendant 
| 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PAINE, WEBBER, JACKSON & CURTIS 
INCORPORATED, 


Plaintiff, 73 Civ. 2422 (CBM) 
-against- ; cy AFFIDAVIT PURSUANT 


TO RULE 9/f) 
IMMOBILIARIA MELIA DE PUERTO 


H RICO, INC., 
Defendant. 


STATE OF NEW YORK ) ee 
| county oF NEW YORK ) oe 

JUDSON A, PARSONS, JR., being duly sworn, deposes 

and says; 

| 1. I ama member of the bar of this Court and of 

the firm of Dewey, Ballentine, Bushby, Palmer & Wood, attorneys 
| for plaintiff herein. I make this affidavit pursuant to Rule 
9(f) of the General Rules of this Court in support of plain- 


} providing for sanctions because of defendant's failure to sub- 


} mit to discovery or, in the alternative, compelling defendant 


tiff's motion filed herein on December 19, 1973 for an order | 


to proceed with discovery and for plaintiff's fees and expenses 
incurred by reason of defendant's conduct pursuant to Rule 37 
of the Federal Rules of Civil Precedure. 

2. On Wednesday, December 26, 1973, I called Mr. 
Horowitz, attorney for the defendant herein, in order to inquire 
whether it was possible to scttle by agreement the issues raised 


} by this motion. I specifically asked if Mr. Horowitz could 


| stipulate to a date upon which defendant's officers could be 


H 
| 
deposed and a date upon which defendant's documents would be | 
produced. He said mi would inquire into the matter with his | 
| clients. Today I had another telephone conversation with | 
| Mr. Horowitz in which he informed me that he is unable to com- 
| municate with his client or supply any such dates, seageseel | 
: it appears that the issues raised by the motion cannot be re- 


Solved without the intervention of the Court. 


oe 
\ dM he verve: 


arsons, | 


] Sworn to before me this 2 y "hay 
i of December, 1973. 


UNITED STATES DISTRICT COURT 
f SOUTHERN DISTRICT OF NEW YORK 


j PAINE, WEBBER, JACKSON & CURTIS 
} INCORPORATED, 


Plaintiff, 
Civ. 2422 (CBM) 
-against- 


H : H ‘ NOTICE OF 
INMOBILIARIA MELIA DE PUERTO , MOTION 


Defendant. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
Judson A. Parsons, Jr., sworn to December 17, 1973 and the Ex- 
hibits thereto, and the annexed Memorandum of Law, and upon all 
} prior papers and proceedings had herein, the undersigned will 
j move this Court, before the Honorable Constance B. Motley, 
| United States District Judge, in Room 705, United States Court- 
H house, Foley Square, New York, New York, on December 26," 1973, 
H at 10:00 in the forenoon of that day or as soon thereafter as 
counsel can be heard, for an order pursuant to Rule 37(d) of the 
j Federal Rules of Civil Précedure; 

(1) directing that the allegations of the Complaint 
in this agtion be taken to be established for purposes of the 
action, that Defendant be precluded from opposing the claims 
asserted in the sia that the Answer filed by Defendant in 
this action be stricken, ‘es that judgment be entered by 
default for Plaintiff; : 

(2) in the alternative, compelling Defendant to 
proceed with discovery pursuant to Rule 37(a); 


(3) awarding Plaintiff reasonable expenses, including 


\ attorney's fees, incurred by reason of Defendant's conduct; and 


(4) granting othe 2nd further relief as may be 


appropriate and just. 


Dated: New York, New York 
December 13, 1973 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 


Paine, Webber, Jackson & Curtis 
Incorporated 

140 Broadway 

New York, New York 10005 

Tel. No. (212) 344-8000 


WEISS, ROSENTHAL, HELLER & SCHWARTZMAN 
Attorneys for Defendant 

295 Madison Avenue 

New York, New York 10017 


H UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT Ol NEW YORK 


PAINE, WEBBER, JACKSON & CURTIS 
INCORPORATED, 


Plaintiff, 
-against- 73 Civ. 2422 (CBM) 


f INMOBILIARIA MELIA DE PUERTO re AFFIDAViT 
H RICO, INC., 


Defendant. 


| STATE OF NEW YORK 


) 
2 ss. 
) 


COUNTY OF NEW YORK : 
JUDSON A. PARSONS, JR., being duly sworn, deposes and 
} says: 

1. I am-a member of the bar of this Court and of the 
firm of Dewey, Ballantine, Bushby, Palmer & Wood, attorneys for 
Plaintiff in this action. I make this affidavit in support of 
| Plaintiff's motion pursuant to Rule 37(d) for an order imposing 
! sanctions upon defendant for the continuing failure of its 
officers to appear for the taking of the dipoadtcven of Defendant 
and, in the alternative, for an order compelling defendant to 
proceed with discovery. 

2. On September 25, 1973, a Notice of Deposition of 
| Defendant was served upon counsel for Defendant. That Notice 
of Deposition, a copy of which is annexed to this affidavit 
} and made a part of it as Exhibit A, provided for the examina- 

: tion of Defendant by Martin Cohen, Jack H. Berger and ‘‘edro 
Fullana, all of whom acted on behalf of Defendant in connection 


with the matters involved in this litigation, and by such other 


officers, dircctors, agents or employees as may have knowledge 
of the facts involved in this action. 
3. <A Notice to Produce pursuant te Rule 34 of the 

Federal Rules of Civil Procedure was also served on counsel for 
} Defendant on September 25. 1972. A copy of that Notice is an- 
nexed to this affidavit and made a part of it as Exhibit B. | 

4. On October 29, 1973, - spoke to Richard F. hovewixe,! 
Esq., a member of the firm of Weiss Rosenthal Heller & Schwartz- 
man, attorneys for Defendant. Mr. Horowitz and I agreed that 
| the deposition of Plaintiff, which had been previously noticed by 
Defendant, would be taken on November 21, 1973; that the deposi- 


} tion of Defendant by Messrs. Cohen and Fullana would be taken on 


| 
| 
| 
| 
| 
| 


December 4, 1973; and that Defendant would produce the documents 
| requested, "as soon as possible, hopefully prior to November 16." 
A copy of Mr. Horowitz's letter to me confirming that agreement 
is annexed to this affidavit and made a part of it as Exhibit C. 
5- The deposition of Plaintiff was taken by Mr. 
] Horowitz on November 21, 1973. At that time he stated that he 
| had been unable to obtain the documents requested from his client 
j with the exception of several items which had been in the miei 
sion of Mr. Horowitz's firm since prior to the commencement of 
j this action. Although Mr. Horowitz produced those items, most 
of which were copies of correspondence between Plaintiff and 
Defendant, he did not produce the other materials called for by 
} Plaintiff's request. 

6. On December 3, 1973, Mr. Horowitz, in response to 
an inquiry by an associate in my office, stated that he was still 
unable to comply with the request for production, and that, 
morcover, Messrs. Cohen and Berger would not attend the dceposi- 


H tion scheduled for the following day. He stated that Mr. Cohen 


would be otherwise engaged and that -while he had not spoken to 
Mr. Berger, he believed that Mr. Berger would also be engaiz:d. 
7. During that conversation,‘ Mr. sie said that Mr. 
} Cohen could not be examined until after January 25, 1973, due to 


I other engagements of Mr. Cohen and Mr. Horowitz. He was advised 


that while I felt that a motion to compel discovery or to impose 


sanctions was justified, Plaintiff was willing to consider de- 
ferring such a motion if Mr. Berger and the documents requested 
were preduced during the month of December. 

8. On December 5,-1973, Mr. Horowitz agreed to attempt 
| to reach Mr. Berger and to schedule his deposition at some time 
jf in December, 1973. Since December 5, my office has received no 
communication from Mr. Horowitz concerning either the examina- 

j tions of Messrs. Cohen, Fullana or Berger or the production of 
documents. Obviously, the officers of Mr. Horowitz's client are 
unwilling to face up tothe obligations imposed upon them by the 
Tederal Rules of Civil Procedure. 

9. Defendant has sought no protective order with re- 
spect to Plaintiff's Notice to Produce or Plaintiff's Notice of 
Deposition. ” 

10. In such a situation, an order imposing sanctions 

| upon Defendant and awarding expenses to Plaintiff is proper, and, 
| indeed, is required, if proper respect for the orderly >r cedures 
: set forth by the Federal Rules of Civil Procedure is to be main- 
tained. Defendant has refused to comply with proper discovery 
notices, and apparently contends only that it would be incon- 
venient for it to do so. This is not the sort of excuse that 
should be countenanced, particularly when, as here, Defendant 

has taken no steps to interpose timely objections to the dis- 


covery notices, 


11. In the alternative, an order directing ti.at 

! Defendant, by Messrs. Cohen, Fullana and Berger, appear on a 

' date certain, and that the documents requested by plaintiff be 
produced on a date certain, is required Plaintiff should not be. 
required to prepare for a deposition at some future time, onl; 

| to discover that the deponent does not plan to attend. An order 
is required to prevent such conduct, and to insure that discovery ' 


h will proceed without ‘urther delay. 


Parsons, Jr. 


; Sworn to before me ‘° 


(7te day of Decemuzr, 1973. 


. 


JOHN PL HAINIGAN 
NOTARY PUBLIC, Frate ef New Y- 
Ne. 
Qualified in > 
Cast fied ini! 
Semmicrion Lepr; Mew 


on 
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UNITED STATES DISTRICT Court 
SOUTHERN DISTRICT OF NEW YORK 


PAINE, WEBBER, JACKSON 


* INCORPORATED, 


Plead 
~against- 73 Civ. 2422 (CBM) 


INMOBILIARIA MELIA BY fUERTO NOTICE OF DEPOSITION 
RICO, IN eet ee, et. a ee 


Defendant. 


PLEASE TAKE NOTICE that, pursuant: to Rule 30 of the Fed 
eral Rules of Civil Procedure, the Plaintiff, Paine, Webber, 


Jackson & Curtis Incorporated will take the deposition upon oral 


| 
examination of Defendant Inmobiliaria Melia de Puerto Rico, ENC; 


@ Puerto Rican corporation with its principal offices in Hato Rey, 


Puerto Rico, by (in order}: Jack H. Berger, Martin Cohen, Pedro 
Fullana, and such other directors, officers, agents and employees 
of Defendant as may have knowledge of the facts, at 10:00 A.M 
on November 1, 1973 at. the offices of Dewey, Ballantine, Bushby, 
Palmer & Wood, 140 Broadway, New York, New York, before a notary 
public, or before some other officer authorized by law to 
administer oaths. 

The SRSRERSSTOR will continue from day to day until 
completed. You are invited to attend and cross-examine. 


Dated: New York, New York 
September 25, 1973 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 


140" Broadway, 
New York, New York 10005. 
Tel. No. (212) 3/4-8000 


y_ LS/ audyin A ANS i73 , Tin . 


Utorneys Tor peas 


EXHIBIT A 


WEISS, ROSENTHAL, HELLER & SCHWARTZMAN 
295 Madison Avenue 

New York, New York 10017 

Attorneys for Defendant 
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UNITED STATES DISTRICT couRT 
SOUTHER! DISTRICT Ol NEW YORK 


| 
PAINE, WEBRER, JACKSON & CURTIS 
INCORPORATED, 


Plaintiff, 73 Civ. 2422 (CBM) 
-against- | NOTICE TO PRODUCE 
PURSUANT TO RULE 34 
NMOBILIARIA MELIA DE PUERTO 
RICO, INC., 


? 


Defendant. 


Plaintiff, Paine, Webdver, Jackson & Curtis Incorporated 
requests Defendant Inmobiliaria Melia de Puerto Rico, Inc. to 
produce and permit Paine, Webber to inspect and copy each docu- 
ment listed herein in the possession or custody of Inmobiliaria, 


or subject to its control. 


Definitions 
1. Inmoodiliaria means Inmobiliaria Melia de Puerto 


Rico, Inc., its affiliates, subsidiaries, officers, directors, 


employees, agents, representatives and attorneys. 


2. Paine, Webber means Paine, Wedoer, Jackson & Curtis 
Incorporated, its affiliates, subsidiaries, officers, directors, ; 
employees, agents, representatives and attorneys. 

3. Document is used in its customary broad sense, and !- 
includes, but is not limited to, originals and any copy of tne 
following items, whetner printed or recorded, or reproduced by 
any other mechanical process, or written or produced by hand: 
agreements; communications, including intra-comnpany communica- 
tions; correspondence; telegrams; memoranda; records; books; 
summarics or records of telephone communications; summaries or 
records of personal conversations or interviews; diaries; fore- 


casts; statistical slatements; accountants’ work papers; vraphs: 


EXHIBIT B 


charts; accounts; analytical records; minutes or records of 
mectings or conferences; reports and/or summarics of intervicws; . 
reports and/or cueacian OF investigations; opinions or reports 
of consultants; appraisals; records, reports or summaries of 
negotiations; brochures; pamphlets; circulars; press releases; 
contracts; notes; drafts of any documents; photographs; drawings; 
and other documents or writings of whateve: description. Differ- 
ent versions of the same document (e.g., copies of a printed 
document with different handwritten notations) are different 
documents. 

4, Or means and/or. 

5. Person means a natural person, corporation, part- 
nership, association or other organization. 

*«& You and your refer to Inmobiliaria. : 


7. ‘The Apartotel refers to an apartment hotel, eparto~ 


Isla Verde, Puerto Rico. 


tel or similar structure to be constructed by you in or near 


Documents Requested _ 

1. All documents which reflect or refer or relate to 
the agreement entitled Application for Commitment, a copy of 
which is attached to the Complaint in this action as Exhibit A, 
and any actual or proposed amendments to the agreement or to any | 
other understanding or agreement between you and Paine, Webber 
concerning the financing of the construction of the Apartotel. | 

2. All documents which reflect or refer or relate to 
any negotiation, discussion, agreement, understanding or com- 
munication, occurring from January 1, 1971 to date with Paine, 
Weboer ocr any broker other than Paine, Webber in connection 
with any financing or proposed financing of the construction 


of the Apartotel. 


3. All docwncnts which reflect or refer or relate to 
any negotiation, discussion, agreement, understanding or communi- 
cation occurring from January 1, 1971 to date concerning any loan 
‘iain or proposed to be made, by Housing Investment Corp., Inc. 
or The Chase Manhattan Bank, N.A. to you in connection with the 


construction of the Apartotcl or the actual or proposed employ-~ 


4h. Any other documents which reflect or refer or 
relate to any negotiation, discussion, agreement, understanding 
or communication occurring from January 1, 1971 to date betveen 
you and any other person concerning the financing of the con- 


struction of the Apartotel. 


ment of any broker in connection with such loan. | 
| 
| 


Plaintiff requests Defendant to respond to the fore- 
going by October 25, 1973. 

The inspection and copying of the documents produced 
pursuant to this request will take Place at the office of 
Dewey, Ballantine, Bushby, Palmer & Wood, 140 Broadway, New York, 
New York, at 10:00 A.M. on October 26, 1973. 


Dated: New York, New York 
September 25, 1973 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 
140 Broadway, 
New York, New York 10005. 
Tel. No. (212) 344-8000 


By / dson a. Perso 
45 Ju corneys Lor Cte) ot lo 


WEISS, ROSENTHAL, HELLER & SCiIWARTZMAN 
295 Madison Avenuc 

New York, iicw York 10017 

Attorneys for Defendant 
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21MON POSNER 


October 29, 1973 


Judson A. Parsons, Jr., Esq. 

Messrs. Dewey Ballantine Bushby 
Palmer & Wood 

140 Broadway 

New York, New York 10005 


Re: Paine Webber v. Inmobiliaria 
Dear Mr. Parsons: 


This will confirm our telephone conversation of 
October 29 in which we agreed to the following: 


i I will take the deposition of Mr. Wilkes 
on November 21 at 9:45 A.M. at my office. 


2. -You will take the depositions of Messrs. 
Cohen and Berger at your office on December 4 at 9:45 A.M. 
and 2:30 P.M. respectively. 


3. I will get you the documents that you have 
requested as soon as possible, hopefully prior to 
November 16, 


Thank you for your Serta ee 
i ee.) Lowk.> 
ewes! 2 foe 


cc: Martin Cohen 


EXHIBIT C 
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il ’ 
‘ UNITED STATES DISTRICT COURT 
! SOUTHERN DISTRICT OF NEW YORK 


" PAINE, WEBBER, JACKSON & CURTIS : 
| INCORPORATED, 73 Civ. 2422 (CBM) 


Plaintiff, 
-against- AFFIDAVIT 


! INMOBILIARIA MELIA DE PUERTO 
‘ RICO, INC., 


Defendant. 


STATE OF NEW YORK ) 
i +) issue 
, COUNTY OF NEW YORK) 
RICHARD F. HOROWITZ, i duly sworn, deposes © 
; and says: 
| I am a member of the firm of Weiss Rosenthal 
| Heller & Schwartzman, attorneys for defendant and I make 
j this affidavit in opposition to plaintiff's motion pursuant 
| Rule 37 of the Federal Rules of Civil: Procedure, | 
Defendant has at no time questioned the fact 
! that it must produce for depositions tts officers, directors ; 
| and managing agents with knowledge of the facts involved 


herein. Defendant has also never questioned the propriety 


| of plaintiff's notice for production of documents. 


FE COTS FE SS LL TOL SOE SCE LS OT CS ES CE ON ED oom a ee OT! 


JA 41 ; 


The only question between the parties regards 
the dates of compliance with these discovery requests. 


Apparently, this motion was precipitated by a telephone 
: conversation that I had with counsel for plaintiff in which 


I advised him that, due to the press of other business, 


| 
| 
| 
| 
| 


neither Mr. Cohen nor Mr. Berger would be available for 
depositions during the month of December. I also told counsel 

: that I would be away during most of the month of January. 
Specifically, I will be caking depositions in Los Angeles 

‘ on January 8 through January 11 and in San Francisco 

on January 22 and January 23. From January 12 through 

f January 21, my family and I will be spending a much-needed 
vacation on the West Coast. I will be returni to my 

office on Friday, January 25. For these reasons, I 

advised counsel that I could not reschedule the depositions 

: for any dates prior to the end of January. 

: Defendant has no objection to the Court fixing 

: dates for the depositions of its officers, directors and/or 

| managing agents at the very end of January or at bins time the re- 
| after. We will also produce the remainder of the documents 
requested by plaintiff in late January or early February. 

It is unfortunate that the Court had to be 

" troubled with this scheduling problem. We certainly have 

noe caused any substantial delay in the progress of this 

" matter, The depositions in question can probably be 


I completed in two days, if indeed they take that long. 


encom 


JA 42 


, 


WHEREFORE, it is respectfully requested that 
the within motion be denied, except to the extent in- 


dicated above.’ 


RICHARD F. HOROWITZ-=— 
Sworn to before me this 


loi! day of December, 1973. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PAINE, WEBBER, JACKSON & CURTIS 
INCORPORATED, 


| 
| 
| 
| 


Plaintiff, 73 Civ. 2422 (CBM) 
-against- ; STIPULATION 


INMOBILIARIA MELIA DE PUERTO 
RICO, INC., 


Defendant. 


It is hereby stipulated and agreed by and between the 
undersigned counsel for the parties to this action that: 


1. All future pre-trial discovery proceedings shall 
be referred to Magistrate Sol Schreiber for supervision. 


2. The-pending motion of plaintiff to compel discovery 
or impose sanctions is resolved as follows: - 


a. The documents whose production was sought 
by plaintiff's pending request for production of docu- 
ments shall be produced on or before February 26, 1974 
at a place to be agreed upon by counsel; 


bo. The oral examinations pursuant to Federal 
Rule of Civil Procedure 30 of Messrs. Cohen and 
Berger will be taken at the offices of counsel for 
plaintiff on February 28, 1974 at 10:00 a.m., and 
on March 5, 1974 at.9:30 a.m., respectively; and 


c. The ‘oral examination pursuant to Federal 
Rule of Civil Procedure 20 of Mr. Fullana is de- 
ferred sine die. 


Dated: New York, New York 
February 22, 1974 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 


Member of the 


Attorneys for Plaintiff 

140 Broadway 

New York, New York 10005 

Tel. No. (212) 344-8000 
id 


, 
ry 


Attorneys for Defendant 
295 Madison Avenue 

New York, New York 10017 
Tel. No. (212) 725-9200 


SO ORDERED: 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


(cam 


PAINE, WEBBER, JACKSON & CURTIS 73 Civ. 2422 ¢ens- 


INCORPORATED, 
Plaintifé, "NOTICE OF MOTION 
-against- 


INMOBILIARIA MELIA DE PUERTO 
RICO, INC., 


Defendant. 


PLEASE TAKE NOTICE that upon the annexed affi- 
davits of Richard F, Horowitz and Martin L. Cohen, both 
sworn to April Hf » 1974. and upon all prior pleadings 
and proceedings herein, the undersigned will move this 
Court before Hon. Constance Baker Motley, United States 
District Judge, at the United States Courthouse, Foley 
Square, New York, New York, on the 2.7«/ day of April, 1974, 
at 10:00 A.M. or as soon thereafter as counsel can be heard’ 


for an order as follows: 


de Pursuant to 28 USC 1404(a), transferring 
this action to the United States District Court for the 
District of Puerto Rico on the ground that the convenience 
of the parties and witnesses would be best served by such a 
transfer and that such a transfer would be in the interests 


of justice; 


Sees, Si ~ 


ieee 
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2. | Pursuant to Rule 26(c) of the Federal Rules 
of Civil peskedine: directing that the deposition of Pedro 
Fullana, noticed by plaintiff to take place in New York 
City, be held at the United States Courthouse in Puerto 
Rico; 


3. Pursuant to Rules 13(f) and 15(a) of the 


Federal Rules of Civil Procedure, granting defendant 
leave to serve and file an amended answer in the form 


annexed hereto; and 


4. Granting defendar~ such other and further 


relief as to the Court may seem just and proper. 


4 
‘“ 
—@ s-.. 


Dated: New York, New. York 
April j+', 1974 


Yours, etc., 


ord 


WEISS ROSENTHAL HELLER & 
SCHWARTZMAN 


Zz os 
Poin Ly 


A Member of the Firn 
Attorneys for Defendant 
295. Madison Avenue 
New York, N. Y. 10017 


Te 


DEWEY BALLANTINE BUSHBY PALMER & WOOD, ESQS. 
Attorneys for Plaintiff 

140 Broadway 

New York, New York 10005 


bed 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PAINE, WEBBER, JACKSON & CURTIS : 73 Civ. 2422 (CMB) 
INCORPORATED, 


Plaintiff, 
AFFIDAVIT 
-against- 


INMOBILIARIA MELIA DE PUERTO 
RICO, INC., 


Defendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


and says: 


BACKGROUND 
I am a member of the firm of Weiss Rosenthal 
Heller & Schwartzman, attorneys for defendant and I make 


this affidavit in support of defendamt's motion to trans- 


fer this action to the United States District Court in 


the District of Puerto Rico,to direct that plaintiff's 


deposition of Pedro Fullana take place in Puerto Rico and 
te grant defendant leave to serve and file an amended com- 


plaint containing counterclaims, 


This action was commenced on or about May 31, 
1973, The complaint, a copy of which is annexed hereto 


as Exhibit 1, alleges that on or about April 3, 1972, 


{ 
RICHARD F, HOROWITZ, being duly sworn, deposes 

| 

| 

| 

| 

| 

| 

| 


plaintiff and defendant entered into a contract, which was 
subsequently amended twice, pursuant to which plaintiff was 
engaged by defendant as a broker to obtain for defendant a 
loan in the approximate amount of $19,000,00C, the funds to 


be used by defendant for the construction of an apartment- 


hotel project in Puerto Rico. Under the contract, defendant 


il promised to pay plaintiff a fee consisting of one and one- 


half percent of the principal amount of the loan. A copy of 
the contract is annexed as Exhibit A to the complaint. The 


contract was amended by written instruments of May 22, 1972 


and June 26, 1972, copies of which are annexed as Exhibits 


B and C to the complaint. (The contract as amended is here- 
inafter referred to as "the agreement".) 
The complaint goes on to allege that plaintiff 


made efforts to obtain financing -for defendant and that a 


| lending institution called First Mortgage Investors ("FMI") 


showed substantial interest in making the loan but eventu- 
ally decided not to do so. Plaintiff then succeeded in : 
obtaining the financing from another institutional lender, 


Housing Investment Corporation ("HIC"). The complaint 


Prior to and after the service of the complaint, 


| there were significant negotiations regarding a possible 


concludes with a demand for approximately $285,000 damages. | 


settlement of this matter. Unfortunately, these negotiations 
proved unsuccessful, During the course of the negotiations 


we interposed an answer, a copy of which is annexed hereto 
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as Exhibit 2. At the time of the service of the answer we 


' were not fully apprised of all of the relevant facts, 


particularly those which, we submit, should motivate the 


| Court to transfer this action to Puerto Rico. We were also 


unaware of the facts underlying defendant's counterclaim 


which, in this motion, we seek leave to interpose. 


' FACTS DEVELOPED DURING DISCOVERY. 


We shall summarize below the facts relevant to 


this Botton ‘ate have been care iapes in the course of dis- 


covery. 


Defendant sought tedialati in che ‘sum of about 


1 $19,000, 000 for = purpose of constructing an apartment 


hotel ial ia in Puerto Rico. ‘Theoush a rere contact, a 


relationship bebuaek plaineifé and defendant was established | 


i which ultimately resulted in the se peemane si upon by. 


etatetnee 


“In hie | early spring of 1972, plaineise approached 


i FMI, an institutional Tesder, inquiring as to whether it would 


like to cule the ee In the course of the next few weeks, 


plaintiff represented to defendant that the loan hae been 


1 placed with FMI and that the funds would be aevances as soon 


as the necessary paper work and other rimaadeine were 


| completed. Unfortunately, through no fault of the defendant, 


FMI never made the loan. Plaintiff delayed for some six . 


months in its dealings with FMI but the ultimate result was 


a , Mids x, 
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no loan. Finally, in October 1972, after plaintiff's dismal 
| lack of performance during the preceding six months, defend- 
i ant sought and quickly obtained financing through an alter- 


| native source, HIC. 


|| CONVENIENCE OF WITNESSES. 
It is apparently plaintiff's contention that, by 


contacting HIC on a preliminary basis in the spring of 1972, 


| plaintiff contributed in sone significant respect to defend- 


—_—s: 


A Neo tte Bae 


| ant's ability to obtain financing from HIC six months later, 


in the fall of 1972.° I am advised that the president of- 


~~ 


HIC; one John D. Yates, is prepared to testify that he is 


aware of no approach by plaintiff to HIC in the spring of 


Hi 


ua 


1972 or at any other time. While there is always- the pos- 


> y 
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| sibility that some contact was made between plaintiff and 


HIC of which Mr. Yates is unaware, I am informed that Mr. 


! 
| 
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| Yates will testify that any” such possible contact: had no 


bearing on the decision by HIC to make the loan to the 


air 


i} 


|| defendant.” Mr. Yates is therefore a significant witness in 


; 
1 
behalf of the defendant. He esites. ix Puerto Rico and - | 
spends most of his time there. | 
In addition, the broker who assisted defendant in 
obtaining the loan from HIC, one Juan J. Otero, resides in 
Puerto Rico. We believe that the ease with which defendant 


|| was able to obtain the loan from HIC, as contrasted with the 


total lack of performance on the part of plaintiff, will 


el RD 
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emerge from the testimony o” Mr. Otero and Mr. Yates. Mr. 


| 


| Otero also resides in Puerto Rico. 


if 


Further, the principal of the defendant who had 
| most of the dealings with plaintiff, at least in the initial 


| stages of the underlying transactions, is one Pedro Fullana 


| aio-ateo-resides in-Puerto Rico. The other principal of 


il 
| 


rl 


the defendant’ who might also be a witness in its — 


| 
| 


1 but, aus to his extensive interests in Puerto Rican real 


estate, Spends | canwiaucute time in ieee ——— ona regular | 


as” 


! 
| 

a 
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ae ms “Neither Mr. Yates nor Mr. Otero, both of whom — 


such significant witnesses fae defendant, will velontartiy 
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ésses would be best served by a cranstex of this matter to 


| 
é 
ae 
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ths Feceral. Court in Puerto ties and defendant wonkd be 


1d 


significantly inconvenienced if it were required to continue-| 


ts 


to litigate this matter in New York. - 


On the other hand, the vepresentatives of plaintiff 
| who might possibly be called as witnesses, Messrs. Wilkes 
and de Saint Phalle, are international financial eiegie who, 

| I am advised, spend a considerable portion of their time 


tzavelling, ‘including to Latin America. 
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'| RELATIVE CALENDAR CONGESTION AND OTHER FACTORS. 

One additional factor that militates in favor of 
| the transfer that we seek is a comparison between the trial 
calendars in the United States District Courts for the 
Southern District of New York and for the District of Puerto 
Rico. This Court is of course well aware of the inevitable 
' and unavoidable delays in obtaining a trial date in a civil 
| case in this District. By contrast, I am advised: that the 


caseload of the United States District Court for~the District 


| of Puerto Rico is considerably lighter and that a trial date 
can be obtained in Puerto Rico within 6-10 months from the 
completion of discovery. iz 
- Finally, the real property involved in this matter 
is located in Puerto Rico.” 
For all of the above réasons, we respectfully ~ 
request that this action be transferred to the Federal Court 


| 


in Puerto Ricé. The convenience of the parties and witnesses 


and the interest of justice would be best served by such a 


transfer. In the event defendant's motion for a transfer is 


il not granted, we request that the deposition of defendant's 


| principal, Mr. Fullana, which plaintiff has noticed for New 


York City, take place at the United States Courthouse in 
Puerto Rico. 
In the third branch of this motion, we request 
| leave to file an amended answer in which defendant alleges 


| two additional affirmative defenses and counterclaims against 


plaintiff. A copy of the proposed amended answer is annexed 
hereto as Exiuibit 3. The defenses and counterclaims were 
not interpose’. at the time of the filing of our original 
answer because, quite candidly, counsel were not aware of 
the facts underlying the counterclaim. It was only in the 

| course of discovery that the facts recited above were 
developed. Only during discovery did it become apparent to 
counsel that defendant was damaged by plaintiff's failure to 
| perform which resulted in an unnecessary six-month delay in 
obtaining financing. This is the crux of the defenses and 
counterclaims which defendant seeks to interpose at_this 


| time. 4 ote 


WHEREFORE, it is respectfully requested that the 
within motion be granted in all respects. 
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“RICHARD F. HOROWITZ 


Sworn to before me this _ 


Ith day of April, 1974. 


iis Udder 
OENISE UTT 
WOTARY PUBLIC, STATE OF NEW YORK 
No. 31-9619228 
Qualified in New York County 
Commission Expwes March 30. 197k 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PAINE, WEBBER, JACKSON & CURTIS 
INCORPORATED, 73 Civ. 2622 (CBM) 


Plaintiff, 
eagainst- io AFFIDAVIT 


INMOBILIARIA MELIA DE PUERTO RICO, 
INC,, . 


Defendant. 


STATE OF NEW YORK _—C~); 
) 88.3 
COUNTY OF NEW YORK  ) 


MARTIN L. COHEN, being duly sworn, deposes and 


says: 


i. am the president of the defendant corporation 


and I make this affidavit in support of defendant's motion 


to transfer this action to the United States District 


—~— 


Court for the District of Puerto Rico and for permission 


to serve an amended answer containing two additional af- 


firmative defenses and counterclaims, 


Counsel, in the affidavit that he is submitting 
herewith, will deal at length with both branches of this 
motion, The purpose of this affidavit is to bring certain 


significant facts to the attention of the Court. 
™,. 
J am advised that one of the crucial considera- 


ee ee es ee 


| 


tions on the motion for a transfer is the physical loca- 
The defendant corpora- 
tion has three principals: Mr. Pedro Fullana who resides 
In Puerto Rico, the Melia Hotel group of Madrid, Socta and 
myself, Mr. Fullano will be a significant witness because, 
at least at the outset, he had’ most of the dealings with 
plaintiff and also because of his familiarity with the con- 
struction site involved in this litigation. To the extent 
Shat. I am involved as a witness, it makes little difference | 
fo me whether the case is tried in New York or Puerto Rico. 
d- have substantial real estate interests in Puerto Rico and 


I spend sotasoneye te time there on a a! basis, 


iia nea  lincacioc A See = er 


Most significant, ileal is that two third-party | 
ti aan 2 who will be crucial to our case, both reside in | 


pearte Rico. They are Me. ‘jean R Otero and Mr. “John Ne 


Yates ze the Housing ‘Investment ‘Corporation ("HIC'). 


swercie me - - - - . 
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Goze. icr Ome of the plaintiff's contentions, that has. been 
developed in the course of discovery, is that by contacting | 
HIC in the spring of 1972, plaintiff contributed in some 
significant respect to our ability to obtain financing from 
HIC six months later, in the fall of 1972, I am advised 


‘that Mr. Yates is prepared to suited that he is aware of 


no yontact between plaintiff aad HIC or that if there was 


Geatact of which he is unaware, it was of no material sig- 
~. 3 , 


nificance, _ 4 wine cme el 


_ -Mr, Otero was the ae on the Financing whe 
—s obtained by defendant through HIC. I am advised 
that he is prepared to testify that he did not become ine 
* volved in this situation until plaintiff delayed so long 
that it was apparent plaintiff could not obtain the 
: financing. With Mr. Otero’ 's help, defendant chen suce 
ceeded in obtaining “the financing poids HIC tna an extremely 
short period of time, in sharp contrast to plaintiff's 


unreasonable delay and failure to perform. 


-. .Neither-Mr. Yates nor Mr. Otero will_voluntarily 


: appear.to testify in_New York. 


>: From plaintiff's point of view, I respectfully 
_ suggest.that it. should make very- little difference whether 
-- the- case. is tried-in New York or Puerto Rico. The repre- 
:- sentatives of plainriff ac: since: trad in the underlying» 
Seeneateore, Me. Wilkes: and Me. de Saint wnatiey are both 


© se-+ <0 mee 


involved in intersiational financing pe both ‘do an ; extreme- 


ly bape amount of travelling. ‘They spend substantial 


‘pertods of time ta Latin Anerica. 


Counsel are also nee that we be permitted 
to amend our answer to interpose two additional defenses 
and counterclaims against plaintiff. 1 appreciate that 
we have not acted in this regard as rapidly as we might have 
but I do not believe that plaintiff will be prejudiced in 


any way by permitting us to interpose the defenses and 
counterclaims, The delay was caused by the fact that we 
did not communicate to our attorneys, until recently, the 


facts underlying the counterclaims, 


” WHEREFORE, it is respectfully requested that 


the within motion be granted in all respect. 
ail 


_ . © MARTIN L. COHEN 


Sworn to before me this 


(th day o£ April, 1974. 


UNIT&£D STATE. DISTRICT COURT 
SOUTHERN DISTRICT O} NEW YORK 


Ride 5 Pe dah : 


PAINE, WEBBER, JACKSO} 
INCORPORATED, 


Plaintiff, 


73 Civ. 2422 (CBM) 
- against - 


AFFIDAVIT 
INMOBILIARIA MELIA DE PUERTO 


RICO, INC., 


Defendant. 


STATE OF NEW YORK 
SS.: 


COUNTY OF NEW YORK ) 


JOHN DE SAINT PHALLE, being duly sworn, deposes and 


1. I am Vice-President of Paine, Webber, Jackson & 
Curtis Incorporated ("Paine, Webber") and Director of its Real 
Estate Finance Department. I make this affidavit in opposition 
to Defendant's motion to transfer this action to the United 
States District Court for the District of Puerto Rico. 

2. Paine, Webber is a Delaware corporation with its 
principal place of-business in New York. Its executive offices 
and headquarters of its Real Estate Finance Department are 
located within this district. Paine, Webber maintains no office 
in Puerto Rico. 

3. I am familiar with many of the matters involved in 
this litigation, and participated, on behalf of Paine, Webber, 
in the transactions which gave rise to this litigation. 

4, I ama resident of New York, and would be incon- 
venienced if the trial were to take place in Puerto Rico. I do 
not often travel to Latin America and have never traveled to 


Puertyu Rileo cn behalf of Pulne, Webber. 


5. Mr. Leonard Wilkes is a Vice President of Paine, 
“Webber's National Mortgage Department. He represented Paine, 
‘Webber in connection with the transaction which gave rise to 

this litigation, and it is certain that he will be called upon 

‘a testify. 
| 6. Mr. Wilkes is also a resident of New York although 
‘he is presently working in Paine, Webber's Pompano Beach, Florida | 
‘office. He regularly returns to New York and would prefer that 
| the trial be held here, as such a trial would involve far less 
| expense and inconvenience than would a trial in Puerto Rico. 

7. To my knowledge, Mr. Wilkes has never traveled to 
‘Latin America on behalf of Paine, Webber, and has rarely traveled 


to Puerto Rico. - 


J ah d, wr | Polk ta 


' Signed and sworn to before me 


this 27 day of April, 1974. 


STEP. VW 


UNITED STATES L STRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
I 


PAINE, WEBBER, JACKSON & CURTIS ° 
INCORPORATED, 


Plaintiff, "73 civ. 2422 (CBM) 
-against- ; APPIDAVIT 


INMOBILIARIA MELIA DE PUERTO 
RICO, INC., 


Defendant. 


[STATE OF NEW YORK ) 
ss. 


| county OF NEW YORK ) 
i 


JUDSON A. PARSONS, JR., being duly sworn, deposes and 


1. I ama member of the bar of this court and of the 
4rm of Dewey, Ballantine, Bushby, Palmer & Wood, attorneys for 
laintiff Paine, Webber, Jackson & Curtis Incorporated. I make 

this affidavit in opposition to the motion by Defendant In- 
mobiliaria Melia de Puerto Rico, Inc. for an order (1) trans- 
ferring this action to the United States District Court for the 
| District of Puerto Rico pursuant to 28 U.S.C. § 1404(a); (2) 
Defendant leave to serve and file an amended answer in- 
cluding counterclaims; ana (3) directing that the deposition of 


i Pedro Fullana be held at the United States Courthouse in Puerto 


| 


The Pleadings 
2. The Complaint in this action alleges that Plaintiff 
} and Defendant entered into a brokerage agreement, which agree- 


| ment provided in substance that Plaintiff was to have the 
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sole and exclusive right to seek a mortgage loan for Defendant 
in the principal amount of approximately $18,000,000 to be used 
in the construction of an apartment hotel project in Puerto Rico. 
3. The Complaint further alleges that Plaintiff con- 
tacted several potential endian: including Housing Investment 
Corporation ("HIC"), in an attempt to provide such a loan; that 
Defendant, utilizing the service of another broker, entered 
into a loan agreement with HIC while Plaintiff's exclusive 
agency was still in effect; and that Lefendant has refused to 
pay Plaintiff the 1-1/2% fee (approximately $285,000) provided 
by the agreement. 
4. In July of 1973, Defendant answered, denying 
} liability and alleging as an affirmative defense that the 
Complaint fails to state a claim upon which relief can be granted. 
Below we state the history of the controversy, which shows that 
| this is a case which should be tried in this Court and which 
further shows that Defendant is guilty of such laches as not to 


be entitled to any of the relief sought in its motion. 


The Parties 

5. As shown in the annexed affidavit of John de 
| Saint Phalle, the principal place of business of Plaintiff, a 
Delaware corporation, is New York City and Plaintiff has no 

offices in Puerto Rico. Plaintiff maintains an active mortgage 

i brokerage business in New York City. 

6. Defendant is a Puerto Rican corporation organized 
| for the purpose of constructing a large condominium hotel build- 
ing in San Juan, Puerto Rico (Cohen, pp. 8-14)#. Its affairs 


f are and have deen controlled by three people: 


i * The Depositions of Defendant by Messrs. Cohen and Berger and 

) Of Piaintiff by Mr. Wilkes will be referred to as "Cohen" 
"Berger", and "Wilkes", respectively. Cited portions of those 
transcripts are annexed to this affidavit as Exhibit A. 
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(a) Martin L. Cohen, a resident of New York, who owns 
or controls, directly or indirectly, approximately 50% of 
defendant's stock, and/or is ay Wetive participant in 
various real estate interests in the United States, and 
is Chairman of the Board of International Stretch Products, 
Inc., which has its headquarters in New York City 
(Cohen, pp. 3-10). 

(b) Jack Berger, a resident of New York, who during 
the period of the complaint was a member of the board of 
directors and the senior financial officer of the Melia 
organization, a Spanish organization which owns and 
operates a number of hotels in Spain and other countries. 
At all relevant times Berger's principal place of business 


was in New York City (Berger, pp. 3-9). The Melia or- 


defendant. 
(ce) Petro Fullana, a resident of Puerto Rico, who : 
engages in real estate operations there. He controls 


approximately 1/8th of defendant. 


The Contractual Relationship setween the Parties 


7. The first contact between Plaintiff and Defendant 
eccurred in late 1971 or early 1972 when Berger entered a secu- 
} rities brokerage office maintained by Plaintiff on Park Avenue 
| in New York City and discussed with Plaintiff a matter having 

nothing to do with Defendant or the present controversy (Berger, 
| pp. 8-9). In the course of this discussion, he mentioned the. 
| desire of Defendant to obtain financing for a proposed 
condominium hotel to be built in Puerto Rico and was informed 
that plaintiff was in the mortgage brokerage business and that 


this business was conducted at its headqvarters at 140 Broadway, 


" 


’ 


° 
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ganization owns approximately 3/8ths of the stock of the 


New York, New York. Thereafter, Berger and Fullan2 visited 
] Plaintiff's brokerage mortgage office there and spoke to John 
de Saint Phalle, a Vice President of Plaintiff, who was and is 
in charge of the real estate finance department of Plaintiff 
(Berger, pp. 12-14). As a result of this and other discussions 
with de Saint Phalle and Leonard Wilkes, head of Plaintiff's 
national mortgage department, the brokerage contract, which is 
Exhibit A to the complaint herein and upon which this action 
is based, was signed by Defendant on March 27, 1972 and by 
Plaintiff on April 3, 1972 (Cohen, pp. 26-29; Compl., Exhibit A). 
8. Most of the negotiations between Plaintiff and 
Defendant leading to this contract occurred in New York. How- 
H ever, Wilkes made one trip to Puerto Rico to talk to Fullana 
H about it and later Fullana made a trip to New York to talk to 
Berger about it (Berger, pp. 13-14; Wilkes, p. 9). 
9. Paragraph 11 of the contract states that it is 
to be construed and governed by the laws of the State of New 
York. 

10. The contract was guamees by Wilkes for Plaintiff 
and by Fullana for Defendant (Cohen, pp. 25-30; Compl. Exhibit 
A). Both executions were in New York. Thereafter the contract 
} was amended on two occasions; one amendment consisted of a 
letter dated May 22, 1972 from Wilkes in New York on behalf of 
Plaintiff to Cohen care of International Stretch Products in 
New York, a copy of which was signed by Cohen and returned to 
Plaintiff in New York. A copy of this letter is Exhibit B to 


the complaint. The second amendment was by a letter dated 


| June 26, 1972 from Wilkes in Plaintiff's New York office to 


Defendant's office in Puerto Rico, a copy of which was signed 
by Cohen and returned to Plaintiff's New York office. A copy of 
this letter is Exhibit C to the complaint. 


p i sisi the period April through September 1972, 
Wilkes, operating in Plaintiff's New York office, was actively 
involved in pyeake ete to obtain a loan from HIC and various 
“other lenders, particularly from First Mortgage Investors. 
} During this period he corresponded frequently with principals 
of the Defendant about progress of the loan application. Most 
of his correspondence was with Berger in New York, some of it 
H was with Cohen in New York, and some of it was with Fullana in 
Puerto Rico. "Wilkes informs us that he met with representatives 
of Defendant in Puerto Rico on only three occasions in connection 
with the transactions involved in this case and has not been to 
| Puerto Rico in more than a year, and that contrary to the De- 
fendant's affidavit, he has never travelled to Latin America 
on behalf of Paine Webber, which is his full-time employer. 

12. In the early fall of 1972 and much to his sur- 
‘prise Wilkes was told by FMI that it would not go through with 
the loan. He immediately notified Berger in New York of this 
| ‘fact and arranged to have lunch with Berger in New York shortly 
| thereafter. It was at this lunch that Plaintiff learned that 
Defendant was obtaining financing from HIC (Wilkes, pp. 78-82). 
This loan was made by HIC shortly thereafter (Cohen, p. 93). 
| Aithough HIC is a Delaware corporation having its principal 
place of business and its operations in Puerto Rico, it-is a 
subsidiary of either The Chase Manhattan Corporation or The 
| Chase Manhattan Bank, National Association, both of which are 
headquartered in New York. Before the loan was made by HIC, 
its president, John Yates, came to New York for a meeting with 
Cohen and Berger concerning the loan (Cohen, pp. 87-92). 


‘ 
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Events Which Have Occurred Since the Dispute Arose 
13. Thereafter Plaintiff had a number of contacts 
with Defendant, in which it sought payment of the fee provided 
Yor in the contract. All of these conversations were with 
Berger or Cohen in New York. In October of 1968, my firm was 
retained to pursue the matter and on or about November 8, 1972, 
de Saint Phalle and I met with Berger and Irwin Rosenthal, Esq., 


{a partner of Mr. Horowitz, to discuss the matter. No suggestion 


# was made at this time that the situs of the controversy was any- 
Susans other than New York. 

.4. During the fall of 1972 and through the early 
| spring of 1973, there were further settlement discussions, all 
of which occurred in New York. Again no suggestion was made 
during this period that such discussions should be held in any 
| other place. After the complaint was filed in May 1973, there 
were further settlement discussions again in New York, and dokin 
| with no suggestion that the discussions should be held in any 
other place. During these discussions, I was informed by 
Mr. de Saint Phalle that he and Cohen had shaken hands on a 
settlement agreement and that he had been assured that the case 
was settled, although Cohen did say that the approval of another | 
j representative of defendant still had to be obtained. After 
several months marked by repeated statements to us in New York 
by Defendant and Defendant's counsel that Defendants were un- 
able to communicate among themselves, Plaintiff was informed 
} that Defendant would not go forward with the settlement. 

15. Thereafter Plaintiff actively commenced discovery 
i by serving on September 25, 1973 a notice of deposition of de- 
| fendant by Cohen, Berger and Fullana to be held in my firm's 
office in New York City. Defendant was also called upon to 


produce documents prior to the deposition, pursuant to Rule 34. | 


| 
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16. Defendant had previously noticed the deposition of 
lWiikes at the cffice of defendant's attorneys in New York, and 
Ipy agreement of the parties this deposition was held there on 
HNovember 21, 1973. The parties also agreed that the depositions 
of Cohen and Berger would be hed at our offices in New York on 
jDecember 4, 1973, that Fullana's deposition woul¢e be taken there- 
bathe, if necessary, and that Defendant's documents would be 
[produced in New York prior to December 4, 1973. 
17. Cohen and Berger refused to appear for their 


respective depositions and Defendant refused to produce documents 


t 


Jat the agreed-upon time. As a result of this failure, Plaintiff 
|nove on December 13, 1973 for an order pursuant to Rule 37 of the 
[Federal Rules of Civil Procedure imposing sanctions upon Defendant 
jor, in the alternative, directing Defendant to proceed with dis- 
|covery. The fact that Defendant's refusals were not excusable 
eglect but instead constituted a deliberate failure to live up 
e the obligations imposed by the Federal Rules of Civil Procedure 
was shown by my affidavit submitted in support of that motion, a 
copy of which is annexed as Exhibit B. 


18. That motion was referred by the Court to Magistrat 


Schreiber, a Stipulation was entered into and signed by the Court 


i 
[Jacobs and subsequently, pursuant to the suggestion of Magistrate 
| 


frequiring that Messrs. Cohen and Berger appear at our office 


respectively on February 28, 1974 and on March 6, 1974 and that 


19. No documents were produced on or before that date. 
A few documents were produced at the examinations of Messrs. Cohen 
land Berger, which were held in our office on February 28 and on 
March 5. 
20. Although the deposition of Defendant by ie: Cohen 


Iwas scheduled to begin at 10:00 A.M., Mr. Cohen did not appear 


7 


ga 8 a phe 
21. Thereafter, my office requested that Defendant's 
attorney, Mr. Horowitz, confirm that all documents called for by 
| the Rule 34 request in the possession of Defendant and certain of 
its affiliates and agents had been produced, and he responded that 
j he was unable to do so, but would again attempt to find out what ; 
H the status of the production wax: To date, he has not provided 
| any such confirmation, nor has he made any response to specific 
requests for documents which were made during the depositions 


| which he either took under advisement or agreed to comply with. 


‘Defendants' Motion to Transfer 

22. Puerto Rico would be an inconvenient forum for 

| Plaintiff. One of its principal witnesses, de Saint Phalle, re- 
| sides in New York and would have to make a special trip to Puerto 
Rico to testify there. Wilkes, its other principal witness, is a 
resident of New York although he is presently working in Paine, 

| Webber's Pompano Beach, Florida, office. He regularly returns to 
New York, and would prefer that the trial of this action te held’ 
} here, as attendance at such a trial would cause him far less in- 
| convenience and expense than would a trial in Puerto Rico. Cone 
} trary to Mr. Horowitz's suggestion, Messrs. Wilkes and de Saint 


Phalle do not regularly travel to Latin America, as the affidavit 


of Mr. de Saint Phalle submitted in opposition to this motion 


| demonstrates. In addition, all of Plaintiff's files and records 
relating to this transaction are located in this District. 

23. Since this case involves the construction of a 

! New York contract and may involve questions concerning the custom 
of the trade in the mortgage brokerage business in New York, out- 
side witnesses as to custom and trade practices would also prob- 
ably have to come from New York. Moreover, if the Defendants are 
successful in adding counterclaims alleging negligence and fail- 
ure of performance by plaintiff there would be further issues in 
) the case involving plaintiff's conduct in New York, and it may be 
| necessary for the Plaintiff to call other witnesses from Plain- 


| tiff's New York office. 
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24, Early in the negotiations, Plaintiff retained my 


| firm to represent it in this matter and we have conducted negoti- 
ations and discovery in New York and Plaintiff has made a sub- 


i stantial investment of time in the case. If the case is trans- 


ferred to Puerto Rico, new counsel will have to be retained and 


25. With respect to Mr. Horowitz's suggestion that 


there are presently 1800 civil cases pending there before only 


ytwo active judges. While the Clerk's office was unable to provide 


26. Defendant claims that the transfer motion should be 


made to suit the convenience of two non-party witnesses. One of 


Jpart of which is to be paid at a future time for so doing (Cohen, 


p. 97). Mr. Horowitz's affidavit suggests that Mr. Otero's testi- 
mony will establish "the ease with which defendant was able to 
obtain the loan from HIC, as contracted with the total lack of 
performance on the part of the plaintiff (Horowitz Aff., pp. 4-5). 
jAssuming that this testimony has some relevance in this action, 
IDefendants have offered no reason why a deposition of Otero could 


i 
i 


not be used. Moreover, since Defendant is a good customer of and 


fOwes money to Otero there is no reason to suppose that it cannot 


iprevail upon him to come to New York for the trial. 


27. The other non-party witness referred to by Defendant 
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His Yates, president of HIC, who Mr. Horowitz says will not volun- 


| tarily come to New York. However, Mr. Carr reached Mr. Yates by 


‘Yates confirmed oat he comes to New York from time to time to 

i meet with officers of The Chase Manhattan Bank. He would thus not 
ibe substantially inconvenienced if the trial were to be held here. 
In addition, even if: it is not possible to schedule Mr. Yates' 

| Proposed testimony to coincide with one of his trips to New York, 
fat is possible that Defendant will be able to persuade Mr. Yates 


to come to New York by the time the trial is held. 


Defendant's Motion to Add Counterclaims 


28. Eight months after having answered the Complaint, 


| 
| 
| 
H 


| Defendant moves to add counterclaims alleging that it was damaged | 
J in the amount of $1.5 million as a result of a delay of approxi- 
| mately five months in obtaining its loan. This delay was al- 
liegedty caused by the alleged negligence of Plaintiff and by an 
alleged failure of Plaintiff to perform under the brokerage con- 
Itract. So far as we know no such claim was mentioned by any 
representatives of Defendant to any representative of Plaintiff 
}unt42 about March, 1974, approximately one and a half years after 
the controversy herein began and about ten months after the com- 
| plaint was filed. 
29. Mr. Horowitz states in his affidavit in support of 
}the motion that the defenses and counterclaims were not inter- 
posed at the time the answer was filed (more than eight months 
ago) because "quite candidly, counsel were not aware of the facts 
| underlying the counterclaim. It was only in the course of dis- 
covery that the facts recited above were developed. Only during 
discovery did it become apparent to counsel that defendant was 
damaged by plaintiff's failure to perform which resulted in an 
unnecessary six-month delay in obtaining fimcsenhi, ." 
30. The affidavit of Mr. Cohen submitted in support 


of this motion states, on the other hand, "the delay was caused 


10 
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} by the fact that we did not communicate to our attorneys, until 
recently, the facts underlying the counterclaims." 
31. One would suppose that if these so-called "facts," 
} which are not described in the motion papers, were true and that 
: if Defendant had really beem semanas in the amount of $1,500,000, 
its principals would have passed this information to its attorney 
at the outset of the controversy. The failure of Defendant's 
representatives to transmit this information raises grave doubt 


| 88 to the validity of the contentions. It is interesting to note 


‘| that Cohen has offered no excuse whatever for his delay in in- 


forming his counsel of the alleged "facts." 
32. Plaintiff has already encountered substantial 
delays in the prosecution of this action. The assertion of 


dubious counterclaims involving extraneous factual issues and 


requiring further discovery would prejudice Plaintiff. 


WHEREFORE, counsel for Plaintiff requests that De- 


| fendant's motion be denied in all respects. 


Judson A. Parsons, Jr. 


Sworn to before me this 


Ja~Saay of April, 1974 


Notary Public 


EXCERPTS FROM TRANSCRIPT 


OF THE DEPOSITION OF 


DEFENDANT BY MARTIN COHEN 


EXHIBIT A 


EXAMINATION BY 
MR. CARR: 


~Q Mr. Cohen, would you state your address for 


the record. 


AD Business or home? 


Q Your home address. 

4 Sinclair Drive, Great Neck, New York. 
Q Do you have a business address? 
Yes, I do. 


Q Would you state that address. 


ren tp resem teeeeneteemmemeae 


1133 Avenue of the A: ericas. 


-Q Is that the offices of International Stretch 


| 
| 
| 
| 


Products? 


_— 


A Yee, 1¢ is. 

Q Are you currently employed? 

Yes, sir. 

Q By whom? 
A International Stretch Products, among other 
corporations that the family has. 

Q Are you an officer of International Stretch 
Products? 
A Yeu; I: am,...t eu-chatenecn, 

Q You are employed by that corporation? 


Yes. Chairman is an officer in this particular 


“at, 2 EER Sse eS 


tae 


Q You mentioned other corporations that you 
are affiliated with. Would you give me the names of 


those corporations? 


| A Basic Equities and Development Corporation. 


—Q Are you an officer of that enna 


Yes. President. 


ewes emer ewe 


Q Does that corporation have offices in the 
State of New York? | 
A No. Not to my knowledge. The offices are in 


Puerto Rico. 


ecw eee eee ee eS 


Q Is it a New York corporation? 

It's a Delaware corporation. 

Q With its principal place of business in - 
Puerto Rico? 
A Its principal place of business and principal 
cevucnichinsn, which Basic Equities is 4 holding corpo- 
ration. The principal companies which it holds are 
Puerto Rican en It" s office is in Puerto Rico. 

Q Are you presently a director of any ‘other 
corporations? 
A Yes. | 

Q What are those corporations? 


Several real estate corporations, family controlled. 


Cohen 


I couldn't even <= Maries, 
Q nae Equities? 
A Yes. That's just one of them. Other companies 
here. Most of them are in Puerto Rico. 
Q Would you say that most of your time is 
“devoted to companies such as Marles and Basic roulties 
or to International Stretch? 
A Tatermittons! Stretch, 
Q What percentage of your time would you s“y 
that you devote to International Stretch? 
MR. HOROWITZ: I object. 
I don't want = difficult, but what 
is the signif ‘cance? 


THE WITNESS: 95 percent to Stretch. 


Q How long have you been affiliated with Basic 


Equities? 
A . Since its inception. 

Q When was that? 

To my bnowledes ~- 

Q Just your hie recoliection. 

Ten years, approximately, I founded it. 

Q You said that Basic rr is a holding 
company ? 


A For the most part, yes, it is. 
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Q Is it an — company at all? 
A I can't say. Technically, I don't know. 
legal sense, I don’t know. 

MR. HOROWITZ: Tell him what you 
understand that it does. What does it do? 

THE WITNESS: Basic Equities has 
several wholly owned subsidiaries, mostly Puerto 
Rican STEEN which are engaged in the real 
estate business in Puerto Rico only. Basic 
Equities does no business in the United States. 
Q So you have been engaged, through Basic 
Equities at least,in the real wcieie business for at 
least ten years; is that correct? 

A | Yes. | 


Q Do you recall when the first discussion of 


| 


the possible construction of an "“apartotel" occurred? 


A I would say about four years ago, to the best of 


my knowledge. | : 


Q Do you recall who initiated thee discussions? 
ec “hey were initiated by Mr. Fullana, Mr. Melia anc 
mysel:, 

Q Which Me. Melia is that? 

Francisco. . 


Q Is that "Paco''? 
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Yes. 


i 
| 


Q Do you recall who initiated these discussions? 
MR. HOROWITZ: You mean which of those 


people? 


| 
MR. CARR: Yes. | 


—Q Which of the three of you came to the other? 


eae ee 


| 

They came to me, as I recall. | 
MR. HOROWITZ: Just for the clarity of | 

. : | 

the record, do you remember which of the "they" we 


| 


came to you? I think that's what he is getting at.: 
THE WITNESS: I think it was probably | 
Fullana first and then ety HheuRty thereafter Mr. i 
Melia..- Paine | 
Q Have you had any other business dealings in 
the past with Mr. Fullana? 
A A very small nature, yes. 
7 Q Had you had any other dealings with Mr. 
Melia or the Melia vecsntangtunt 
A "No, sir. 7 
Q You say this was abc. ‘four years er 
Yes. 
Q Did , su have any correspondence with Mr. 
Fullana at that time heute the proposed apartotel? 


A I doubt it. We practically did everything in 


*h 
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persc . I might have. I don't think so. 

Q Were those discussions in Puerto Rico or in 
New York? 
A Yes, Puerto Rico. 

Q Did there come a time when Inmobiliaria 
Melia de Puerto Rico, Ine. was formed? | 
A It was formed before I joined then, to the best of | 


my knowledge. 


About four years ago, 


| 
Q Do you know about when that was? 


Q Do you know who the incorporators were? 
Well, the Melia family of Spain and Pedro Fullana. ' 
Q That's a Puerto Rican corporation; is that 
a | ; 
en believe his brother was involved at the time, _ 
Jaimie ee 
MR, HOROWITZ: Do you have another 
question pending that he didn't answer, whether 
it was a Beenes Rican company? | 
| MR, CARR: Yes, I did. 
MR, HOROWITZ: Is it a Puerto Ricen 
company, do you ‘aan? 


THE WITNESS: To the best of my 


knowledge, it is. I think it has to be. 
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Q So some time atts the inception of the 
defendant corporation you became a stockholder; is that 
correct? 

A Very shortly, yes, thereafter. 

Q About how long after that? 

It could have been maybe a few months. 


Q Did you become a director at the same time? 


Q And an officer? 

Yes. 

Q hak. gation did you Puree hold? 
President. 

Q Are you still the president? 


I think so, yes. 


Q At that time who were the other stockholders . 


when you first joined the defendant? 

A | To the best of my knowledge, the Melia family. It 
could have been the Melia family or it could have been 
Melia's -- I belteve it was the Melia family, the father 
and ‘son and the brother, Jamie Fullana and Pedro 
Fullana and in my case not just myself, I think it was 
myself and my brothers. It was Martin Cohen, Lester. 
Cohen and Arthur Cohen, to the best of my knowledge. 


Q Are all of those people still stockholders 


in the defendant? 
A Yes, sir. 
Q What percentage of the stock did you and 
your two brothers hold? 
A 50. 
: Q Did Basic Equities hold any of the btbele or 
any other corporation controlled by them? 
A I don't recall. I am not clear. I think it was 
done individually and then it might have been transferred 
to Basic Equities. I don't aow who the stockholder at 
this moment is or became. it might be Basic Equities. 
It probably is. 
| MR. HOROWITZ: In other words, your 
testimony is that either -- 
THE WITNESS: It's either the Cohens 
or Basic Equities have 50 percent. The Cohens— 
own all of Basic wquities. 


Q Does the defencant corporation hold meetings = - 


of the board of dixectors frou time to time? 


A Yes. 
Q Approximately how often are those meetings? 
Very often, but they are not formal. 
Q Are any minutes kept? 


No. 


directors’ meetings relating to the subj t matter of 


ay ep. 
a 
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q Are any ntien ante of those meetings? 
A No. From time to time there have been, I belicve, 
formal meetings. But very infrequently. 
Q No minutes are kept even of the formal 
meetings; is that correct? 
A -—_—- I don't really know, I don't recall. 
Q Prior to this deposition, did you or your 
counsel receive a request for production of documents? 
MR, HOROWITZ: I will volunteer that 
I did. 
Q You have examined your files and the files 
of the defendant in responding to that recuest? 
4A Yes. | | 
| Q You have come scien no minutes of boare of 
this litigation; is that correct, or that would be 
responsive to the notice to produce? 
A Yes, that is correct. 
Wis n you refer to “board of directors", you 
mean a meeting of Basic Equities? 
Q No. ‘I mean of Inmobiliari:. 
A You are referring to miscings of Inmobiliaria 
Melia. | 3 


I don't recall then if there wera minutes © 


re ee, 


io. hs. FR aveeron A978. ee 
fas nls oc © =: 


kept. 
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There may be. Fullana may have minutes. 

MR, HOROWITZ: If there were minutes, 
where would they be? 

THE WITNESS: Fullana would have them. 

MR. HOROWITZ: In Puerto Rico? 

THE WITNESS: Of course. The tinct 
me all be in Puerto Rico. It's very rarely 
that we would ever have any meeting anywhere but 
Puerto Rico. If they would be other than Puerto 
Rico, they would be in Spain. 

MR CARR: Could I ask you whether Mr. 
Fullana's files have been examined? 

| MR, HOROWITZ: I don't know personally. 

I am advised that Mr. Cohen just returned from 
Puerto Rico and that a request was made by hin. 
THE WITNESS: Examine his files. : 


MR, HOROWITZ: He didn't examine his 


THE WITNESS: They could be examined 


if you want, We have access to them. We could 
send you whatever you ask for. 


Q My understanding was that the only documents — 


i Puerto Rico which were responsive to the request for 


production were these documents which were sent to me on 


& 


Monday »oy Mr. Horowitz. 
| MR, HOROWITZ: That's not correct, sir. 
In fact. I have been advised that there are docu- | 
ments that were sent to me, I believe, on Tuesday 
from Puerto Rico. Mr. Cohen just returned frem 
_ Puerto Rico last night. They were unfortunately 
mailed to my office. I checked with my office 
before we came down here and they hed not been 
received as yet. But I have left word with a 
responsible person at my office that he should 
call me here and arrange to bring them here as 
soon as they are received. mney I make no 
guarantee about the United States mails. 
' THE WITNESS: You will have them the 
latest tomorrow. 
I don't know if there is anything 


different that you are going to receive than wha*~ 


you already have. I just mailed you whatever they 4 


- had. rf i 
MR. HOROWITZ: I am also —een 
briefly the notice to produce, and perhaps 1t*s 4 
failure of PE see but I did not understand 
from it that counsel wanted meetings of the board 7 


of directors. I have no problem producing it, if 


| 
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we have them, but I was not veally aware that you 
wanted them. 

MR. CARR: I don't really ask for 
minutes or records of meetings or conferences in 


the definition of documents, and of course we 


. request those minutes only insofar as they fall 


within one of the numbered items that we request. 

MR. HOROWITZ: I didn't understand 
specifically that you wanted minutes of beard of 
directors' meetings. We will, of course, endeavor 
to locate them presumably in sia Rika 

THE WITNESS: They would only be in 
Puerto Rico. | | | 

_ MR, CARR: Fine, thank you. 


Q Going back for a moment to the time you 


joined Inmobiliaria, for what purpose was that corpora- 


tion formed? 


A. 


A 


Inmobiliaria? 


a Yes. 


MR. HOROWITZ: His understanding or 
what the certificate said? 
Q Your understanding of why it was formed. . 


For the purpose of land, for the ultimate purpose 


of building an apartotel. 


Pee WCET. os) Ae: . tat sp « mw . Se 
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MR. HOROWITZ: I imagine the answer is 
the same. I just want to mike it clear. 
THE WITNESS: I don't recall. 


Q This letter, in the first paragraph, indicates 


that Mr. Wilkes is enclosing an application for commit~- 


ment. 


A I see that. 


Q Do you recall whether Mr. Berger showed you 


—————— 


that application for a commitment at about this time? 
A I don't recall. 


Q Do you recall discussing the application for 


, 
| 
| 
| 
t 


a commitment with Mr. Berger? | 
‘ 
l 


A Possibly, but I don't recall. 


a 


SSS 


Q Do you recall discussing it with Mr. Fullana? 
I don't recall. 


Do you recall discussing it with anyone? 


‘ 
Oe tPA OE OTE ON wm CHENIRR. * « 


No. 


Q I now will hand you Defeudant's Exhibit E 


for identification, which appears to be an executed copy 


of the application for commitment. 
(Document is handed.) 
Yes. am 
Q I will also hand you Defendant's Exhibit C, 


which is a letter from Mr. Berger to Mr. Wilkes. 


Cohen 


(Document is handed.) 
MR. HOROWITZ: Let me just note that 
there are conies of some checks ohysically 


| ‘ 
attached to the application for commitment as part 


MR. CARR: .Fine. 


All right, I see it. 


of Defendant's Exhibit E. | 
| 
1 
| 
| 


Q Do you recall receiving a copy of Defendant's 
Exhibit C, the letter dated March 29th from Mr. Berger es 
Mr. Wilkes? | 
A Yes. 

Q Prior to this letter, do you recall discuss- 
ing the terms of the application for commitment with Mr. 
Berger? 

‘ Yes. Just around the time of this application. 

Q What was the substance of those Stecnectons? : 
A | I don't recail. I can refresh my memory from | 
looking at it, but I don't cenatt from memory. 

ie Did you talk to Mr. berger more than once? 
Probably, yes. 


Did you talk to Mr. Fullana? 


Q Would your conversation with Mr, Fullana be 


in person or by telephone? 


oe 
ee 


a 
eee 


ee 


I don't recall. 

Q Do you recall going to Puerto Rico about this 
time? | 
A Probably. I just don't recall. 

Q Directing your attention to the first para- 
graph of the application for commitment -- 

MR, HOROWITZ: You mean the paragraph 

preceding the numbered paragraph 1? 

Q Yes. The paragraph beginning, "We hereby 
appoint you..." 


Do you recall eae that paragraph with 


Probably with Berger. 

Q Do you recall the substance of those 
discussions? 
A Well, we sme supported giving them the exclusive | 


for wind days, 


anyone? 
A Yes. . 
| Q _~«~OWho did you discuss that with? 


Q Do you pan discussing the portion of the 
paragraph in the next to last line beginning, "And such 
period shall be automatically extended unless terminated 
in writing’? 


A I don't recall discussing that with them at all. 
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Q Moving down to numbered paragraph 4, do you 
recall discussing the subject matter of this paragraph 
with Mr. Berger of Mr. Fullana? 

A Yes. 
Q What was the substance of those discussions?» 
MR, HOROWITZ: At any time, weet 
MR. CARR: Prior to the execution, 
which was on March 27th, I believe. 
A I don't recall what the discussions were. I know 
we probably discussed it. ‘It's two years 4g0. 

Q At this time, prior to the execution of this 
document, was ther: anything in the document which was 
objectionable to you or unacceptable? 

| wR, HOROWITZ: Why don't you take your ; 
time and look it over, 1£ you Like. 


(Pause in the proceedings.) 


A There was nothing that I can recall that 1 found 


the substance to be objectionable. 

‘Q Is this soiasciiseae signed by Me. Fullana; is 
that Mr. Fullana's signature? i 
A It sure looks like it. 

Q Are you famtliat with Mr. Fullana's 
signature? | 


A ~ have seen it before many times. 
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) This anvears to be Mr. Fullana's signature? 
Yes. 
Q Did Mr. Fullana sign this document with your 


consent? 


A Yes. 


MR, HOROWITZ: For the record, we have 


admitted in the answer that it was executed by the : 

defendant. I don't think — is any issue about 

that. 

Q Do you know Mr. Leonard Wilkes? 

Yes. 

Q When did you first soit Mr. Wilkes? : 

After March 24, 1972, to the best of my hovietian: 

Q So, to the best of your recollection, you 
had not met him at the time this -- 

A To the best of my recollection. I know it was in 
etviy 172 that I met hin. 
MR. HOROWITZ: Why not state the 
question again. 

Q To the best of your recollection, you had 
not met Mr. “Jilkes prior to the execution of this 
document? ie 
A I think that is correct. 


Q Had you met anyone else employed by Painc, 
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Webbe: at that time? 
MR, HOROWITZ: You mean prior to that 
time? : 

Related to this? 

Q Yes. 

Relative to this? 

Q Relative to this. 

Not to the Liaise of my knowledge; no. 

Q Had you ever met Mr. de Saint Phalle? 

did you meet Mr. de Saint Phalle? 
MR, HOROWITZ: It fecal been 

established that he ever did. 

THE WITNESS: I said "yes", 

MR, HOROWITZ: I'm sorry. 
A A good ceal after I met Mr. Wilkes. A good 
period of time after I met Mr. Wilkes. 

Q Going back for a moment to the application 
for commitment, would you look at the checks that are 
attached to that dccument. 

There appear to be three copies of three 
checks. | 


MR. HOROWITZ: One copy of each of. 


| 
1 
three checks. ries | 


’ 


Q The first of which appears to be a copy of 


e 
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after that meeting, a week or two, you had your loan? 
A Or we were advised that it was approved by them. 
I don't recall exactly when the final documents were 
signed, although I have them in front of me. 
Q Do you recall issue you were so advised? 
A ‘Within two weeks or so after my meeting with Mr. 
Yates. | 
Q But you are unable to place the date of that | 
meeting? | 
A 


Q How long before the execution of the final 


documents would you say that you got that advice? | 
| 


A A very short period, within a couple of weeks. 
| Q So Plaintiff's Exhibit 1, which was executed,: 
I believe, on October 3lst, was prepared within two | 
weeks after you got this advice? | 
A As I recall, I think so. 
Q Could it have been aca? 
MR. HOROWITZ: I sunpose anything is 
possible. | | 
A It could have been three or four weeks. I don't 
know. I recall it being a very short space of time. . 
Q You say that your contact with Yates was 


through a broker? 
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in my addition here? It appears that some $90,000 has 
been pz d to Mr. Otero and that $80,000 remains to be 
paid for a total fee of $170,000. 

A That is correct. 

Q I believe I asked you whether there was any 
"agreement executed between you and Mr. Otero other than 
any agreement which might be reflected in these docu- 
ments, and I done cecal your response. 

A. I don't know if there was. 1 say answer that 
today. I can check, but I don't know. I have to call 
Puerto Rico to find out. It may have been referred to 
in the -- 

MR. CARR: Mr. Horowitz, if there was 
such an agreement, can I sai chee will be 
included in the documents that -- 

“MR. HOROWITZ: I had thought so. 

I am not sure. 

MUR. CARR: I believe it's eoitee for 
by our cxcunaee 


MR, HOROWITZ: I asked them for it in 


have no guarantee. LI will ask them again. 
-BY MR. CARR: 


Q But you know of no such agreement? 


; 


Puerto Rico. Whether they understood me or not, a 


EXCERPTS FROM TRANSCRIPT 


OF THE DEPOSITION OF 


DEFENDANT BY JACK BERGER 
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EXAMINATION BY MR. McCLINTOCK: 


3 =i Mr. Berger, would you state your full name 


and address for the record, please? 


A Yes. Jack H. Berger. My residence is at 945 

‘ Fifth Avenue, New York, New York, 10021. 

; " Q By whom are you employed? 

a I am self-employed right fei 

9 Do you want the nare of the ecieureainey® 

10 — Q Yes. 
ze ; A. Multi National Financial Services, Limited. 

12 | Q How long have you been. self-employed? 

Bas Since January lst of this year. 

i Q By whom were you employed prior to that time?! 

15 | A. By the Melia Oreanization of Spain. ~ 

16 | Q How long had you been with Melia Penne 

v l A Scien nine Ny four years. —— 

18 | Q What positions did you hold in the Melia a 
19 | Organization? : 

20 | A I was a member of the Board of Directors and I “ ee 
2 | eke senior financial officer. : ee 


22 Q Do you continue with your relationship with ! 


the Melia Organization now? 


ty 
ro) 


A Yes. 


Q 


What ‘1s that? 


BS See See Ree a a 4 
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On a financial consultancy >asis. 

3 Q Is this pursuant toa written contract? 
4 A Yes, it is. ‘ | 
5 Q: Do you have any other business affiliations | 
6 at this time?— han ‘ | 
7 A No. ) | 
8 : Q Has your activity for the Melia Organization 
9 been primarily in the real estate development area? | 
10 A In financing their hotels and eenmenis tunel around , 
7 the world. . | 
42 : Q In connection with your activities with tre ! 
13 Milia Organization ane you had occasion to use 
4 i mortgage brokers in the past? | 
15 A Very seldom. Por the most part I went direct H 


16 to the funding institutions. 


7 Q But you have on occasion? : . 
18 A. Yes, Ihave on occasion. 
19 Q In the United States? 
20 . A In the United States, yes. 
Q In connection ae your use of such brokers 


have you in fact paid fees to then-- 
& Yes, we have 

Q -- for their services? 
Have you entered into written agreements 


- 
h 
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with those brokers? 
MR. HOROWITZ: You mean has he ever or has he 
alate eet has he generally Bs what? 
Q. Have you ever entered into written agree- 


ments -- 


MR. HOROWITZ: : Other than in this situation? 


MR. McCLINTOCK: Other than in this situation 
with Paine, Webber? 
_A You see, my role is to structure the financing 
and then all of the documentation normally goes 
directly from the -- 1 the few sages we have used 
brokers from the broker to the people in Spain. ia 
usually get a copy but frankly once I have structured 
the deal I really don't, in effect follow through on the 
nitt, -gritty. I am fairly sure in those cases where 
we did use brokers we had some written documentation. 
Q Would you retain copies of those documents 
in the file? : 
A Yes, I would. 
MR. AcCLINTOCK: We would iike to Have 
those documents, Mr. Horowiuz. 
MR. HOROWITZ: For all occasions -- 
MR. McCLINTOCK: Going back for the last 


three or four years, during the period of the 
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witness's familiarization with the Milia Organiza- : 
tion. 

MR. HOROWITZ: Let me just ee of 
the record seek to ascertain how many separate 
occasions during that period you think that you 

' have used a broker? 

THE WITNESS: I would think certainly no 
more than on two or three nn 

MR. HOROWITZ: All right, we will take that 
under advisement. 

MR. McCLINTOCK: All right, fine. 

BY MR. McCLINTOCK: 
Q Are you familiar with the organization 

called the apartotel Wins pes ert Corporation? 
A Yes, I an. 

_ Q _ Can you tell me what that is, please? 
A It is a real estate office that was set up in the 
States by the Milias to sell. domesticly their condo- 
miniums. | | : 

| Q When you say domesticly a mean in cue 
United States? 
A In the United Sabine, 


Q Are you affiliated with that organization? 


I was affiliated with that organization. 
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Q What position did you hold? 
I believe I was a director of that company. 
Q Where was -- 
A. I may have been a secretary or treasurer, 
I am not wai, but I know I was a director. 
- Q Where was that company's offices maintained? 

A They were maintained in the offices which I have 
recently taken over at 30 peak Roda Street. They have 
since moved. They are now at 580 Fifth Avenue. 

Q 3 _ They have been in New York, I gather? 
A Oh, yes, they have been in New York for the past 
two or three years. : 

Q. Is the db vcirakton a domestic corporation? 


I believe it is. : 


Q Do you know what state it is incorporated 


No, I don't. 

MR. HCROWIT2: By domestic you meant 
to imply continental United States as opposed 
to some territory or commonwealth or foreign 

country? 
MR. MeCLINTOCK: Right. 


I will reframe the question to ask you this: 


Can you tell me where it is incorporated? 


ote 
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No, I don't. I don't know. 
Q Can you tell me when the idea of an Apartotel. 
in Puerto Rico was first discussed with peeee aaee con= 


nected with the defendant? 


Berger | | 
1] 
| 

| 

| 


_A No, I cannot because I lived overseas outside the 
United States until roughly October or November of 1971, 
which is when caer to this country and I did not get 
involved with Mr. Cohen or nee people related to this 
Puerto Rician thing until probably December or January-- | 
December of '71 or January of 'Te. 

Q To your knowledge the -idea had already been 
conceived prior to that time? 

A Yes, I am pretty mine it was. 

Q When you first became involved-with it, 
whom did you speak to with regard to what the plan was 
at that time? | 
A Well, I think the way -- let's see, the humble 
beginnings ef my involvement, were as follows: 

A friend of mine in Spain -=- this may seem 
a little irregular, but this is is cae it started. 
A friend of mine had a brokerage account with wee 
branch on Park Avenue in the 50's, 57th or 56th Street 


and I went to see the manager of that brokerage office 


on a personal problem that he had with you people on a 


JA 100 


Berger 


security account. In the throes of talking to the man- . 
ager he asked me what business I was in and I told him 
and he said, well, our people iahicieoms might be.very 
4nterested in doing something with you, why don't you 
einielaics Stat 
Now, I don't recall whether your people 

called me or whether I called them and I vould say this 
is probably sometime in -- probably Decemuer ef 1971 
and that is the first time I sort of focused in on this 
Puerto ae thing. 

Q 3 It was in connant ted with the approaches 
to Paine, Webber? 
A I don't recall whether your people from downtown 
; called me or whether I called them but what really 
triggered kun hehe thing was this conversation I had 
with the manager of your brokerage office on Park Avenue | 
in the 50's, and then shortly thereafter I made contact | 


with Mr. Cohen. 


Q With Mr. Cohen? 


Yes. 

Q Is it your testimony then that Paine, 
Webber put you in touch with Mr. Cohen? 
A No, no. After I had -- after Paine, Webber 


and I had made contact with one another about the 
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feasibility of doing something together in Puerto Rico, 
Since I knew that Mr. Cohen was the principal Melia 


partner in Puerto Rico, I did it on my agenda that I 


! 
would call him and all this did was gger or 
accelerate my contacting Mr. Cohen whom I had not known 
prior to my arrival in the United States. | 
Q z gather that ‘ilies Apartotel project was not ¥ 
discussion with Paine, Webber until after you made 


contact with Cohen, is that correct? 


Q Were you active in attempts to obtain 
financing for the Apartotel project in Puerto Rico 
during that period of time? 


he No, I was not. 


A  §§I don't really recall. I don't really recall. 


Q Waite you aware of efforts to obtain financ- a 
ing for this project? | 
A I knew that there was a project in hand for Puerto | 
Rico. I had no concept at the time, you know, how far : 
down the road it was nor what efforts had been made nor | 
even who was masterminding the thing but I had just | 
arrived here and, frankly, I was more concerned with just 
getting my feet wet in ie Ys, S. market place. I was 


efent up here basically to be a liaison to the financial | 
community on Wall Street and also try to get something 
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with an American concern. This thing in Puerto Rico 
was sort of peripheral. It wasn't top priority. 

Q To your knowledge who was first approached 
in connection with efforts to seek financing for this 
Project by the defendant organization? 

MR. HOROWITZ: That assumes he has some 
knowledge. 

Q Do you have any knowledge of any approaches 
made to Paine, Webber or to others with regard to 
settee 0 obtain tinancing? 

“MR. HOROWITZ: Could we break that down a 
bit? I think it is a compound question that — 
produce a little Deitialak. 

Are you interested, first, in ascertaining 
' facts au aintihiie attempts or approaches that were 


_ made before Paine, Webber was approached? 


| 


MR. McCLINTOCK: Let's take it that way firs 
dere there any approaches, to your knowledge, - 
others besides Paine, Webber to obtain financing? 
have no sen ediie what took place prior to | 
my cont.cting Mr. Cohen, which was in, as I said, 
DeCember or January. | 
Q When you contacted Mr. Cohen at that time 


do you know whether other brokers or other institutions 
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were also being spoken to with regard to this project? 


lt 
3 A I have no knowledge of that. J 


4 Q To your knowledge the only one contempated at 
5 that time was Paine, Webber? 
4s I don't really know. You see, what I did was, 

° 7 I contacted vir. Cohen and suggested that we get together 


! 
8 and get to know one another. In the course of an 
9 introductory meeting I did mention the fact that I had 


10 had conversations with Paine, Webber and throughout to 
: x Mr. Cohen, I said, "Y ou sais Paine, Webber is a possible | 
a 12 vehicle that you or we might want .to utilize” and that | 
\ 
; 13 was basically the sum total = my conversation with | 
li. Mr. Cohen and it was agreed that we would get together 
15 periodically, you know, touch base and discuss 
16 Melia and so forth ard so on. 
lv —-Q Did he later get in contact with you with j 
18 regard to this project, Mr. Cohen, I mean? 
19 A I think that somewheres down the road he did 
20 Suggest that we contact the Paine, Webber people and 
| see what cculd be done in connection with this finesse 


29 ing, yes. 
23 Q Do you have any récollection as to when you 


24 made that first approach to Paine, Webber with regard 


25 to the financing? 
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You mean over and beyond the initial contact? 
Q Yes, the initial contact, that's right. 
It must have been late January’ or ‘late February. 
MR. HOROWITZ: Of "72s. 
THE WITNESS: Of *T2s | 
MR. McCLINTOCK: I would like to have this 
document marked as Plaintiff's Exhibit 20. It 
is a letter from Mr. Berger to Mr. William Smith 
of Paine, Webber dated Feats 27, 19Te2. 
oe (Letter dated January 27, 1972 from 
Mr. Berger to Mr. William Smith of Paine, Webber 


marked Plaintiff's Exhibit No. 20 fer identifica- 


Cisne }is 


Q Mr. Berger, regarding Plaintiff's Exhibit 20 — 


for identification, does this coinside with your recol- 
lection -- 
A Yes. 

Q When you made the -- 
A I forgot about the fact that Mr. Fullana was here. 
It = either lat» January or nate Unboiaes that Mr. 
Cohen said, "Well, why didn't you explore possibilities 
with Paine, Webbder. And I now remember that Mr. 


Fullana was up here sometime towards the latter half of 


January and I took advantage of his presence here to come: ie 
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down with Mr. Fullana to this office. 

Q Do you recall speaking with Mr. Smith and 
Mr. De Saint Phalle? 7 
A I do. 

Q Do you recall what the substance of those 
discussions wack with Mr. Smith and Mr. DeSaint Phalle? 


A Yes. I think the substance was whether Paine, 


Webber could in fact come up with the financing needs that 


Mr. Fullana outlined to them on ourPuerto Rician project. 
I, frankly, did not have an independent knowledge of the 
Puerto Aiden project and Mr. Fullana who was down ee 
and who in effect was masterminding it locally gave 
them a dovetailed explanation of what it was all about. 

Q Mr. Berger, : show you a document that as 
previously marked as Defendant's Exhibit A for identi- 
fication and I ask you if you are familiar with the 
Materials that are referred to in the body of that 
letter? 
A Let's put it this way. 

) I never seen eae: Heaeratet statement of : 

Basic Bquities. if I have seen it I haven't, frankly, 
gone through it. I may have physically have handled © 


at. I really do recall but I never evaluated the 


material. 


i 


y 
i 


to 
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what transpired with the deposit to be made in connec- 
tion with the FMI application? 
Perhaps we can start at the beginning. 

Apparently this vaacuns mae up for active discussion 

during late May or early June, based on those 
exhibits. Is that generally your recollection as to 
when it was? : 
A I think so. I am trying to recall. z think 
that Mr.. Fullana objected to our having so put up a 


good faith deposit. 


—Q _Objected to whom, do you recall? 
A I think he voiced an objection to both Mr. Wilkes 
and myself. . : 
Q Was this at a meeting with Mr. Wilkes and 
yourself? aie 2 
A It may very well have been. 
Q Would that meeting have taken place here in 
New York? 7 | 
A It must have, yes, it must have been in New York. 
—Q Did that meeting occur on or about bins dates 


of these documents that you just read? 
A It probably did. 
Q Do you recall what else was said at that 


meeting by Mr. Fullana? 


| 


’ 

4 

~~ 
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No, I do not. 

Q Or by Mr. Wilkes? 

No, I do not. 

Q _ Do you recall what M Wilkes's reaction 

_to Mr. Fullana's statement was? 

A - Well, I think his reaction was that Mr. Fullana 

was incorrect, that it was traditional to put up a good 

faith deposit and that is the way Paine, Webber worked. 
Q Do you recall how Mr. Fullana responded to 

“that? 


"I don't recall what Mr. Fullana's response 


Q Was there a resolution of the question at 


} that meeting? 


A a8 dente peiieve SO. 
 Q Do you recall what happened after that meet- 
ing with regard to this question of the deposit? 
MR. HOROWITZ: You mean other than the 
exchange of this correspondence and other. 
" materials that are reflected in Exhibits 4 through 
6 inclusive? 
MR. McCLINTOCK: Right. 


I believe that Mr. Fullana and I had had a lengthy 


| 
; 
: 


ha! 
‘ 
g 
o 
a 
+ 
e 
< 
Pe 
. 
a 
in 
5 
8 
B 
4 


ALE CNSR Wer ee ie 


JA 108 
Berger 


discussion probably in a cab or in my office about this. 
Q Do you recall what the substance of that 
discussion was? 


A Namely that he did not feel that one had to put up 


a deposit and he claimed that he had never done so. and 


he is a mortgagor and he indicated he had a lot of 
expertise in this area and therefore he was surprised 
by Paine, Webber's request. 


Q Were you surprised by Paine, Webber's 


request? 


A No. 
Q Has it been your experience that such 


faith deposits are required in connection with 


applications? 


MR. HOROWITZ: Required by whom, the broker 
or the lender? 

MR. McCLINTOCK: Required by the lender. 
A The Melias have never put up a good faith 
deposit with any lender but I do know that it is often 
done and therefore the fact .that we had not done it 
in my mind did not mean that this was -- that this was 
an unteasonable request. : 


Q Has it been your experience that brokers 


require good faith deposits .. 


-- as a general matter? 
No. 
Q Other than bitin, Webber has any other 
_broker required a good faith deposit? 
A . None. 

Q Were you in communication with Mr. Wilkes 
by dexkpnans immediately before the sending of these 
letters that you just Lewnnd at? 

Aoce I probably was. 

Q Do wen recall how it was agreed that the 
fifty thousand dollars that had earlier been given to 
Paine, Webber would be sent back to the defendant 

with new checks to be issued and made payable to FMI's 


agent? 
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A ; No, I do not recall the rationale Gentine that, no. 
—-Q Do you recall the sequence of events that 

led up to that? | 

A Well, I think it was -- qT think that I was hie 

one who convinced Mr. Fullana and possibly Mr. Cohen, 

though z don't really have amen recollection of having 

talked to Mr. Cohen, that a.good faith deposit was not 


an unusual request but that I did feel that the ge Maret fait 


deposit, if it were going to be put up, should be put up 
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with the funding institution and not with the broker, 
Since we, the Melias, have never made any deposits 
to any brokers that we had dealt with. 


Q Had you earlier objected to the idea of 


> tie a good faith deposit to Paine, Webber? 


MR. HOROWITZ: I think that his testimony 
was that Paine, Webber was to be a conduit for 
the deposit to pass through Paine, Webber to the 
lending institution, ve to ask ted whetties he had 
objected to giving a good faith deposit to Paine, 
Webber without clarifying the question with his 
earlier testinony in mind I think is somewhat 
misleading. 
MR. MeCLINTOCK: I will withdraw the 
question. a : 
A . Basicly my feeling about brokers - is that they 
should get paid and they should get funds in hand when 
they have accomplished what they set out to accomplish.’ _ 
They are not a commercial .bank. I don't see why they 
should have free funds. : | 

] Going back for a moment now you indicated 
that you recall persuading Messrs. Fullana and Cohen 


to give a good faith deposit to a lending institution 


in connection with an application. 


Berger 


Do you recall how it came about that the 
checks that had previously been given to Paine, Webber wer 

1 
then sent back to the three principals of the defendant? 


MR. HOROWITZ: Wait a minute. Just for | 

the clarify of the —- I do not believe that | 
' the actul physical checks were given back. I | 

think it is rather clear that Paine, Webber issued | 

its own check <= cites ees, t should say -- 

to the three principals and photocopies of those 

checks are annexed to Plaintiff's Exhibit 4. 

So as I gather the circumstances, three 
ehielie were originally given to Paine, Webber, 
they were apparently deposited, and then at the 
time of the June Ith letter three checks on the 
eoccunt ar Paine, Webber were issued. 

MR. McCLINTOCK: I think that is correct. 

Q Do you recall how that came to be? 


A Well, I don't recall specifically, but I suspect 


H 
| 
i 
| 
| 
! 


that what may have happened is that I may have called 


Mr. Wilkes and said, look, I think I have convinced the 


non-Melia principals to put up their prorata share of the. 
good faith deposit but they will only do so if the unde 
are held by the future lending institution, rather than : 
by Paine, Webber, and I think I explained to Mr. Wilkes 
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why I didn't think F.ine,Webber had the right to hold 
those funds. 
Q Did you have more than one discussion with 


Mr. Wilkes about this time regarding this? 


on _I don't recall. 


- Q Looking at Plaintiff's Exhibit 6 and also 
at Plaintiff's Exhibit y) which apparently is your 
letter in response to Mr. Wilkes's lettex, were these 
letters exchanged after your discussions with Mr. 
Wilkes with regard to getting the fifty thousand dollars 
from Paine, Webber? 

A I don't recall. ! 

MR. HOROWITZ: For the record, they are 
dated the same date as Plaintiff's Exhibit 4 and 
thavetans it probably was. 

THE WITNESS: L really don't recall. 

Q Was anyone else involved in these discus- 
sions with Mr. Wilkes besides yourself? 
A Mr. Fullana. 

Q Where did peaks @heagietid take olacat 
Were they on the telephone or were they in person? 
A Which discussions are you referring to? 
The initial one in which Fullana objected? 


Q That I believe you testified was a meeting. 
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. Berger 
‘ Yes, here 1 believe tn this office -- in Paine, 
Webber's offices. 
Q Your later discussion with Wilkes with 
regard to the fifty thousand that had been given to 
Paine, Webber -~ : 
A - I think they were all on the telephone. 
Q On the telephone? 
Yes. 
Q And Mr. Fullana was also hivoreed: Sh those 
conversations? 
AL No, I don't believe he was. . He used to come up 
here for very sheenviaten trips and he was very 
apprehensive about catching the evening plane back to 
Puerto Rico and I etrongly suspect that he was not 
present. | 
Qs ‘In your letter of June 7th to Mr. — 


you indicate -- 


MR. HOROWITZ: This is Plaintiff's 


Exhibit 5, I believe? 
MR. MeCLINTOCK; That is correct. 
Q I will read the first sentence, "I am 
4n receipt of your sehen dated vune 7th and have 
taken careful note of the contents." 


What specifically in his letter to you of 
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Wilkes 
with him to discuss the matter. 
Q What did he say? 
He said that I could. 
Did you arrange to get together with him? 
I did. 


Did you get together with hin? 


‘Where, sir? 
In Puerto Rico. 


Where in Puerto Rico? 


A 
Q 
A 
Q 
A I did. 
Q 
A 
Q 
A 


In San Juan. 

Q How soon after the telephone conversation 
about which you have testified, did you get together. 
with Mr. Fullana in San Juan, Puerto Rico? 

A Et oe shortly thereafter, I have no actual 
recollection of the actual date. 

Q How long a period of time did you spend with 
Mr. Fullana when you got together with him in San Juan? 

A I spent a morning with him. He drove me to 
the site of the proposed development, then he drove ne 
to the airport. I left the same day. 

Q Did you have any discussions ith him about 


business while you were with him? 


A Yes, I did. 


_ 
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card were received and marked 
Defendant's Exhibit O for 
identification, as of this 
date.) 


Previously, you testified, sir, that you 


learned from IIIC or Chase, that the defendant had been 


negotiating with them with respect to a loan. Was it 


~ 


HIC that you learned they were negotiating with, or was 


it the Chase, or was it both? 


ee 0 2D > 


It was neither, but let me put it into sequence. 
Okay. 

I first learned of it from Jack Berger. 
When did you learn of it from Jack Berger? 


At a luncheon meeting that I had with him 


"Fat 
wef 


Who else, if anyone, was present at that 


luncheon meeting with Berger? 


10 
ll 
12 
13 
14 
on October Sth. 

15 

Q 
16 

A 
17 

Q 
18 


Berger and I, alone. a 
What cir.y did this occur in? 
At Columbia University, New York. 


What did you say to Mr. Berger, and what did 


he say to you? 


19 
A 
20 

Q 
2) 

¢ A 
{ 22 
Q 
23 

24 
A 
25 


Thad called Berger the day before and advised 
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Wilkes 
him of our rejection by .FMI. I suggested that we had 


another alternative, and that we had already started 
work on that, and that I would explain it to him in 
detail the next day at a luncheon, and he agreed to 
meet me on the Sth. 

Q What happened on the Sth? 

A On the Sth I showcd him some documents from 
FMI, just to keep our credibility of the fact that FMI, 
up until almost the day that they rejected us, was 
expecting the marketing study, and I-wanted to show him 
that we had ti.e serious intent that we had all along, 
and I told him how sorry I was, but upon the rejection 
of FMI following up on some of the other leads that we 
had, among whom was the Chase Manhattan Bank, which had 
told us they were now interested in the deal, the market 
had changed, and they were interested. 

When I mentioned Chase Manhattan Bank, 

Berger, for the first time, told me that he or his 
partners had been in communication with the Chase or 
HIC in Puerto Rico. : 

Q Who at Chase or IIIC had told you that due 
to the change in the market, they were now interested? 

A Peter Hlacffner at Chase. 


Q Chase where, sir? 


MANHATTAN REPORTING CORP. 
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In New York. 


When did he tell you this? 


4 A It was either on October 3rd or October 4, 


6 Q Did you teil him, in effect, that you'd 

7 have to speak to the potential borrower? 

8 A I told him that I would speak to the poten- 
9 tial borrower the next day. 


10 Q Then get back to Haeffner? 


7 A Well, no. I told Haeffner certainly that 
12 we were interested in him following it up, and I didn't 
13 have to speak to the borrower. We were still authorized 


14 to go to any and all borrowers. 

15 Q And you did speak to hin? 

16 A I did. Incidentally, it wasn't me telling 

17 || Haeffner, it was Mr. de Saint Phalle. © 

1s || Q When Berger told you that somebody at Melia 
19 had spoken directly with Chase or HIC, did they tell you 
20 when .they had first spoken to whomever they had spoken ; 
to? 

22 A Not precisely, but if I recall his statement, 
93 it was that they had been negotiating or talking to HIC 
for some time. 


Q Did they tell you for how long the some time 
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Wilkes 


3 A My impression was it went back a month or 
more. I don't remember him telling me that. 
5 Q Did Berger tell you who at Chase or HIC 


they had been speaking with? 


7 A Well, he did tell me, and it was HHIC rather 
8 than Chase. 

9 Q I see. 

10 A I don't recall whether he gave me the name 
11 of a party -- he might have said Yates, although I can't 


12 really recall. 


13 Q Did he tell you anything about the substance 

14 of the conversations between representatives of li{C and 

15 representatives of the defendant? 3 

16 A Only that they had been negotiaing directly, 

17 and that they were close to a deal. 

18 Q Did he show you any correspondence between 

19 the defendant on the one hand and HIC on the other? A 

20 A He didn't show me any correspondence. : 

2] Q What did you say when he told you about this? 
_ 22 A I was a little surprised. I reminded him 

23 of the fact that we were under exclusive authorization 


24 a11 this time, and also of the fact that we had submitted 
25 to both HIC and Chase, and that in accordance with our 
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. authorization, we would carn a fee regardless of how 
3 this deal closed. 
: Q What did he say, if anything, in respense 
5 to that? 
° A He said that he couldn't talk for the legal- 
7 ities of it, but he was going to discuss it with his 
8 partners. 
9 Q Did he subsequently advise you that he had 
10 discussed it with his partners? 
11 A He subsequently sent me a letter that you 
12 have already shown me -- may I add to that? 

13 Q Certainly, go ahead. 
14 A At that same meeting we both professed that 
15 we didn't want any hard feelings or legal problems. 
16 Jack was very, what shall I say, he was very 
17 cooperative, and he was very agreeable to the fact that 
18 there shouldn't be any hard feelings, and it was sug- 

a 19 gested, at that time, that possibly we could compromise 

| 20 in some way. - 

21 eg Do you know, sir, whether the proposed loan 


22 from HIC to the defendant was ever consummated? 
23 A I have never scen the document, but the 


building is well under construction, so I assume it has 


been. 
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UNITED STATFS DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
' 


PAINE, WEBBER, JACKSON & CURTIS 
INCORPORATED, 


} 
Plaintiff, 
-against- ; 73 Civ. 2422 (CBM) 


} INMOBILIARIA MELIA DE PUERTO AFFIDAVIT 
# RICO, INC., : 


Defendant. 


| STATE OF NEW YORK ) 
8S8.: 


| COUNTY OF NEW YORK ) 


JUDSON A. PARSONS, JR., being duly sworn, deposes and 


1. I am a member of the bar of this Court and of the 
firm of Dewey, Ballantine, Bushby, Palmer & Wood, attorneys for 
| Plaintiff in this action. I make this affidavit in support of 
: Plaintiff's motion pursuant to Rule 37(d) for an order imposing 
y Sanctions upon defendant for the continuing failure of its 
officers to appetr for the taking of the deposition of Defendant 
t and, in the alternative, for an order compelling defendant to 
proceed with discovery. 

2. On September 25, 1973, a Notice of Deposition of 
Defendant was served upon counsel for Defendant. That Notice 
i of Deposition, a copy of which is annexed to this affidavit 
and made a part of it as Exhibit A, provided for the examina- 
tion of Defendant by Martin Cohen, Jack H. Berger and Pedro 
Fullana, all of whom acted on behalf of Defendant in connection 


with the matters involved in this litigation, and by such other 


EXHIBIT B 


officers, directors, agents or employees as may have knowledge 
f of the facts sanrel yee in vhis action. 
3. A Nokice to Produce pursuant to Rule 34 of the 
Federal Rules of Civil Procedure was also served on counsel for 
| Defendant on September 25, 1972. A copy of that Notice is an- 
| nexed to this affidavit and made a part of it as Exhibit B. 
4. On October 29, 1973, I spoke to Richard F. Horowitz, 


i Esq., a member of the firm of Weiss Rosenthal Heller & Schwartz- | 


} Man, attorneys for Defendant. Mr. Horowitz and I agreed that 

the deposition of Plaintiff, which had been previously noticed by 
Defendant, would be taken on November 21, 1973; that the deposi- 
tion of Defendant by Messrs. Cohen and Fullana would be taken on 
| December 4, 1973; and that Defendant would produce the documents: 
| requested, "as soon as possible, hopefully prior to November 16." 
i A copy of Mr. Horowitz's letter to me confirming that agreement 

} is annexed to this affidavit and made a part of it as Exhibit C. 
5. The deposition of Plaintiff was taken by Mr. 

| Horowitz on November 21, 1973. At that time he stated that he 

| had been unable to obtain the documents requested from his client 
with the exception of several items which had been in the posses- 
sion of Mr. Horowitz's firm since prior to the commencement of 
this action. Although Mr. Horowitz procuced those items, most 

y of which were copies of correspondence between Plaintiff and 

| Defendant, he did not produce the other materials called for by 

| Plaintiff's request. 

6. On December 3, 1973, Mr. Horowitz, in response to 

| an inquiry by an associate in my office, stated that he was still 
unable to comply with the request for production, and that, 

j Moreover, Messrs. Cohen and Berger would not attend the deposi- 


tion scheduled for the following day. He stated that Mr. Cohen 


1 ganercacses “ie 
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# would be otherwise engaged and that while ‘he had not spoken to 
| Mr. Berger, he belibved that Mr. Berger would also be engaged. 

7. During that conversation, Mr. Horowitz said that Mr. 
Cohen could not be ¢xamined until after January 25, 1973, due to 
| other engagements of Mr. Cohen and Mr. Horowitz. He was advised 
| that while I felt that a motion to compel discovery or to: tepone 
7 Sanctions was justified, Plaintiff was willing to consider de- 
ferring such a motion if Mr. Berger and the documents requesved 

were produced during the month of December. 
| 8. On December 5, 1973, Mr. Horowitz agreed to attempt 
| to reach Mr. Berger and to schedule his deposition at some time 
in December, 1973. Since Dec ir 5, my arrtos has received no 
} communication from Mr. Horowitz concerning either the examina- 
tions of Nasere. Cohen, Fullana or Serge or the production of 

documents. Obviously, the officers of Mr. Horowitz's client are 
| unwilling to face up tothe obligations imposed upon them by the 
| Federal Rules of Civil Procedure. 
9. Defendent has sought no protective order with re- 
| spect to Plaintiff's Notice to Produce or Plaintiff's Notice of 
Deposition. 
; 10. In such a situation, an oider imposing sanctions : 
upon Defendant and awarding expenses to Plaintiff is proper, and, 
| indeed, is required, if proper respect for the orderly procedures 
set forth by the Federal Rules of Civil Procedure is to be main- 
| tained. Defendant has refused to comply with proper discovery 
notices, and apparently contends only that it would be incon- 
venient for it to do so. This is not the sort of excuse that 


Should be countenanced, particularly when, as here, Defendant 


} has taken no steps to interpose timely objections 


_. 


o the dis- 


} covery notices. 


1°. In the alternative, an order directing that 
Defendant, by Messrs. Cohen, Fulle:'a and Berger, appear on a 
date certain, and thet the documents requested by plaintiff be 
: produced on a date certain, is required. Plaintiff should not be 
| required to prepare! for a deposition at some future time, only 
to discover that the deponent does not plan to attend. An order 
is required to prevent such conduct, and to insure that discovery 


. Will proceed without further delay. 


' Sworn to before me this 


{72 day of December, 1973. 


. 


JOHN P. HANNIGAN 
NOTARY FUBLIC. State ct New Y=" 
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| UNITED STATES DISTRICT COURT 
" SOUTHERN DISTRICT OF NEW YORK 42: 
Conformed Copy 


py caro see cate n aat ie ee el a eee eee Cees 
| parme, WEBBER, JACKSON & CURTIS: Filed oo 
INCORPORATED, ht CAE p08 Me 


Plaintiff, ; 5.2. of 


:. 73 Civ. 2422 (CBM) 


i ~against- 

l ORDER 
| INAOBILIARIA MELIA DE PUERTO RICO, : 
| He.» : 

Defendant. z 
Takaka eae ts ek A x 


Plaintiff Paine, Webber, Jackson & Curtis Incorporated 


eee moved this Court on December 13, 1973 for an order 
| pursuant to Federal Rule of Civil Procedure 37 Senet tine dis- 
| covery or inposing sanctions; and 

Orders having been filed by this Court on March 5, 
, 1974, and September 11, 1974, directing, inter alia, that the 
, documents whose production was sought by plaintiff's Request 
' for Production dated September 25, 1973 be produced on or before 
t action be referred to the undersigned; and that plaintiff's 
| motion be dismissed as moot; and 
Counsel for plaintiff having advised the Court by 
letter dated October 22, 1974, of defendant's continuing failure 
3 to produce documents <«lled for by plaintiff's Request and 
' seein to be produced by this Court's previous order; and 
| This matter having come on for a hearing on November 6, 
1974, and counsel for both parties having been heard, and it 


; appearing that defendant has failed to comply with this Court's 


Order of March 5, 1974 insofar as that Order directed the produce , 


| 
| Pebruary 26, 1974; that further discovery matters {fn this | 
I 
| 
| 
| 
| 
| 
i tion of documents and that counsel for defendant has made no 


objection to plaintiff's Request for Production and has informed 


‘ 4 JA 126 


the Court of .is inability to obtain the required documents 
{ 
from defendant; NOW IT IS 


ORDERED that those documents called for by plaintiff's 


| Request for Production dated September 25, 1973, including those 


documents specifically requested during the deposition of | 
| defendant held on February 28 and March 5, 1 74, be produced 
| on or before December 15, 1974; and it is further 


| ORDERED that, failing said production, it is the 
| recommendation of the undersigned that defendant's answer be 


| stricken and judgment be entered for plaintiff. 


| Dated: New York, New York 
ae November §” , 1974 


x 

| 
a 

| 
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DEWEY, BALLANTINE, BUSHBY, 

PALMER & WOOD 

By: Judson A. Parsons, Jr. 
Daniel L. Carr 

140 Broadway 4 

New York, New York 10005 


Attorneys for Plaintiff 


s “°WEISS, ROSENTHAL, HELLER & SCHWARTZMAN 
By: Richard F. Horowitz 
Eli Feit 
295 Madison Avenue 
New York, New York 10017 


Attorneys for Defendant 
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Memorandum Opinion and Order 
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This is an action to recover a brokerage commission 


<*t 


allegedly owed plaintiff by defendant. The action arises out 


‘. 
e° ts 


of an agreement between the parties which, in essence, pro- 


oa%e 3 
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vided that plaintiff was to solicit financing on behalf of 


- 


defendant for the construction of an apartment hotel to be 


~ 


built in Puerto Rico. Upon obtaining such financing defend- 


1 
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ee 
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ant was to pay plaintiff a brokerage fee amounting to a cer=- 
tain percentage of the principal. 
By motion originally returnable April 22, 1974, 

defendant moved to transfer this action to the District of a: 
Puerto Rico pursuant to 28 U.S.C. § 1404(a), for leave to tiie: 1 
an amended answer pursuant to Federal Rules of Civil Shuai 
13(f) and 15(a), and for an order directing that the deposi- 

tion of Pedro Fuliana take place in Puerto Rico, rather than 


in New York as indicated in the notice, pursuant to Federal 


Rules of Civil Procedure 26(c). 


Change of Venue 


As is often the case in motions to transfer, it 


appears that one party will be inconvenienced by the selection 
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‘of either the original or proferred alternative forum. 
Here, defendant urges the court to hihanbin the action to 
Puerto Rico because certain significant witnesses, e.g. 
Otero, Yates, and Fullana, reside there. Defendant also 
notes that the court oatendas in the District of Puerto 
Rico is apparently less congested than that of the Southern 
District of New York, and that the real cies involved 
in this matter is located in Puerto Rico. 

“In Opposing the motion tos transfer, plaintiff 
notes that it is principally based is the Southern District 
of New York, that plaintiff's principal witnesses, e.g. 
Wilkes and de Saint Phalle, reside in this District, that 
negotiations with respect to the agreement largely occurred 
in this District, and that the agreement provides for the 
application of New York law. 

tn view of the above, the court concludes that 


there was “sufficient justification to Support plaintiff's 


Choice [of forum]." Saperstone v. Kapelow, 279 F.Supp. 781, 


. 783 (S.D.N.¥. 1968). The court further finds that the rela-~ 


= 


tive inconvenience seems evenly balanced. The court notes 
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that the plaintiff's ‘choice of forum is entitled to great 


23 


weight, and that absent a showing by defendant that the 
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balance of inconvenience tips heavily in its favor, plain- 


tiff's choice will not be disturbed. National Iran 31 Oil 


— 


Company v. Commercial Union Insurance Co. of New York, 363 
F.Supp. 129, 135 (S.D.N.Y. 1973). In the court's view, de- 


fendant has failed to carry this burden. Indeed, much of 


we, ‘ 4 : 
a ee ee 
25 2 ea Pk a 


the alleged hardship on defendant can be cured by taking the... 


rae % & 


depositions of the witnesses who will not willingly come to 


ee New York. This is a particularly appropriate course ina : 


waht. 


bench trial. Saperstone v. Kapelow, 278 F.Supp. at 782-83. ee! 
Coa 
Accordingly the motion to transfer is denied. ‘ s 


Leave to File an Amended Answer 
eran nn Rnd nant Bin 


With respect to defendant's application for leave 
to file an amended answer, the court concludes that defendant 


has a substantial related counterclaim. Hence, inclusion 


and resolution of the previously omitted counterc’sim would a 


be in the interests of justice. Accordingly, notwithstanding .% 4 
r 


its amended answer. 


the fact that the basis for the counterclaim could have been SS 
**% eo 
~~" uncovered earlier through more diligent efforts by defense "es : 
= : . @ounsel, the court grants defendant's motion for leave to file 
t... . a 
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Location of the Deposition 
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‘Finally, defendant's request for an order 
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designating that Fullana's deposition be taken in Puerto 


a « 
2 


Rico rather than New York is denied. The location designa- 


rae 
 -e 


¢ 
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tion for taking depositions is addressed to the discretion 


2 
2 


of the court. There is no allegation that Fullana's ab- 


A 


ee 


sence from work will result in harm to defendant's business. a 


= 


Tomingas v. Douglas Aircraft Co., 45 F.R.D. 94 (S.D.N.Y. 


1968). On the other h , it would seem more economical 


expenses. 


For the reasons noted above, defendant's motion to a; 


Px: 
» se 
Defendant's application for leave to serve and file its af age 


. ie 


transfer and change the location of the deposition are denied. . 


amended answer is granted. 


Dated: New York, New York 


< ? 


s¢ 


March 17, 1975 SO ORDERED 


4 


CONSTANCE BAKER MOTLEY 
U. S. D. J. 
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UNLIF® STATES DISTRICT COURT 
SOUTHLRN DISTRICT OF NEW YORK 


Fahad Foal cst roa inuh Murnau ain le a 


PAINE, WEBBER, ./ACKSON & CURTIS 
INCORPORATED, 73 Civ.2422 
(CBM) 
Plaintiff, 
eagainst~ ? AMENDED 


INMOBILIARIA MELIA DE PUFRTO RICO, 
INc., 


’ Defendant. 


Defendant, by its attorneys, Weiss Rosenthal 
Heller & Schwartzman, answers the complaint herein as 


follows: 


1. Denies knowledge or information sufficient |; 


to form a belief as to the truth of each and every allega- 
tion contained in paragraph 1 of the complaint. 

2; Denies each and every allegation contained | 
in paragraph. 3 of the complaint except admits that said 
paragraph sets forth what plaintiff claims to be the 
subject matter Geesarteteen: of this Court. : 

3. Denies each and every allegation conbadaea’® 
in paragraphs 4 and 5 of the complaint except adnits that 
it executed the documents, copies of which are ennexed to 
’ the complaiat as Exhibits A through C inclusive, and 
respectfully refers to said dncvments for their terms 


and legal offect. 
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“hs Denies each and every allegation contained 
_in paragraphs 6 through 10 inclusive of the complaint. 


FOR A FIRST AFFIRMATIVE DEFENSE, 
DEFENDANT ALLEGES: 


5. The complaint fails to state a claim upon 
which relief can be granted. 

FOR A SECOND AFFIRMATIVE DEFENSE 

AND FOR A FIRST COUNTERCLAIM AGAINST 

6. Defendant is, and at all relevant times, 
was a corporation duly organized and existing under the 
laws of the Commonwealth of Puerto Rico, having its princi- 
pal place of business in the Commonwealth of Puerto Rico. 

7. Upon information and belief plaintiff 
is and at’all relevant thie. we, a corporation duly 
organized and existing under the laws of the State of 
Delaware, having its principal place of business in the 
State of New York. 

8. . The jurisdiction of this Court is based 


upon the following: 


A. There is diversity of citizenship 


between plaintiff and defendant and the amount 

in controversy, exclusive of interest and costs, 

exceeds the sum of $10,000. This Court therefore 

has jurisdiction pursuant to Section 28 USC 1332(a). 
B. This Court also has: juristiction cver | 

this counterclaim pursuant to Rule 13 of the Federal | 


Rules of Civil Procedure. 


9. On or about April 3, 1972, plaintiff and 
defendant entered into a contract in writing, a copy of 


which is annexed as Exhibit A to the complaint herein. 


defendant entered into an agreement in writing 

amending the original contract. A copy of the agreement 

of May 22, 1972 is annexed to the complaint as Exhibit B. 
11. The agreements referred to in paragraphs 9 

and 10 were further amended by an agreement in writing 

between plaintiff and defendant, dated June 26, 1972, 

a copy of which is annexed to the complaint as Exhibit Cc. 
12. Soon after the execution of the contract 


referred to in paragraph 9 above, plaintiff represented 


\ 
10. On or about May 22, 1972, plaintiff and | 
1 
i 
| 
| 
| 


to defendant that plaintiff had placed with First Mortgage 
Investors ("FMI") the loan in the approximate amount of 
$19,000,000 which defendant was seeking in connection with |; 
the construction of an apartment-hotel project tn Puerto 
Rico. . 

yo Plaintifé continually dissuaded defendant 
from seeking sibecnmnton sources for such financing. 

14, The contemplated loan transaction between 
defendant and FMI was not consummated. 

15. In October 1972, defendant sought and ob- 


tained the necessary financing from an alternative source. 
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| 16. By reason of the fregoing, plaintiff 
failed to make substantial performance of its obligations 
under the distant between the parties and committed a 
material breach thereof. 

17. By reason of plaintiff's material breach of | 
the agreements between the parties, defendant was delayed 
for a period of six months in obtaining the financing 
it sought and in commencing construction of the 
apartment-hotel project in Puerto Rico. 


18, By reason of the foregoing, defendant has 


FOR A THIRD AFFIRMATIVE DEFENSE AND 
FOR A SECOND COUNTERCLAIM AGAINST 
PLAINTIFF, DEFENDANT ALLEGES: 


19. Repeats ana realleges each and every 


{ 
been damaged in the sum of $1,500,000. 


allegation contained in paragraphs 6 through 18 inclusive 
of this answer with the same force and effect as though 
fully set forth herein at length. 

20. Prior to the execution of the agreements 
referred to in paragraphs 9 thrmugh 11 above and 
thereafter, plaintiff represented to defendant that 
it was extremely qualified and expert in international 
financial matters such as the type of loan being sought 


by defendant. 


21. Plaintiff failed to discharge its duty 
to defendant of acting competently, prudently and in 
manner befitting an institution allegedly having the 
qualifications described in paragraph 20 above. 
22. Plaintiff failed to discharge its duty 
to defendant of performing with reasonable care and prudence 
WHEREFORE, defendant demands judgment against 
plaintiff as follows: 
‘A. Dismissing the complaint herein; 
B. On its counterclaims, awarding defendant 
the sum of $1,500,000; and 
C. Granting defendant such other and further 
relief as to the Court may seem just and proper including 
the costs and disbursements of this action. 


Dated: New York, New York 
April_pc— 5-39-74 
Grek §, 1995- 


Yours, etc., 
WEISS ROSENTHAL HELLER & 


SCHWARTZMAN 


6 Eins Fllaccd 


A Member of the Firm 
Attorneys for Defendant ~ 
295 Madison Avenue ~ 
New York, New York 10017. 
(212)725-9200 
TO: DEWEY, BALLANTINE, BISHBY, 
PALMER & WOOD 

Attorneys for Plaintiff 

140 Broadway 

New York, New York 10005 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PAINE, WEBBER, JACXSON & CURTIS, , 73 CIV. 2422 
INC., . 


. C.B.M. 
Plaintiff, 
-against- 
NOTICE OF MOTION 
INMOBILIARIA MELIA DE PUERTO : 
RICG, INC., 


Defendant. 


PLEASE TAKE NOTICE that upon the annexed affidavit 
of Richard F. Horowitz, sworn to June <3 , 1975, and tc 
upon all prior proceedings had hecwie) the undersigned 
will move this Court before Honorable Constance Baker 
Motley, United States Distri-* Judge, at the United 


States Court House, Foley Square, New York, New York on 


the [3th day of June, 1975, at 10:00 A.M. or as 


soon thereafter as counsel can be heard for an order 
pursuant to Rule 4(c) of the general rules of this 
Court permitting the firm of Weiss Rosenthal Heller 

& Schwartzman to withdraw as dounded of record for the 
defendant in the above entitled matter, and granting 


said firm such other and further relief as to the Court 


JA 138 


may seem just and proper. 


Dated: New York, New York 


June Ss , 1975 


Yours, etc. 


WEISS ROSENTHAL HELLER & 
Cc 
[}F HWARTZYAN 


<4 


RICHARD F. HOROWITZ 


- A Member Of The Firm 


Dewey, Ballantine, Bushby 
Palmer & Wood 
Attorneys for Plaintiff 
140 Broadway 
New York, N.Y. 10005 


295 Madison Avenue . 
New York, New York 10017 
Attorneys for Defendant 
(212) 725-9200 


Inmobiliaria Melia De Puerto Rico, Inc. 


c/o Martin L. Cohen 


1133 Avenue Of The Americas °. 


New York, New York 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PAINE, WEBBER, JACKSON & CURTIS, : 


INC., 
Plaintiff, 
-~against- 


INMOBILIARIA MELIA DE PUERTO 
RICO, INC., 


Defendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


73 CIV. 2422 


AFFIDAVIT OF RICHARD 
'_F, HOROWITZ 


RICHARD F. HOROWITZ, being duly sworn, deposes 


and says: 


I am a member of the firm of Weiss Rosenthal 


Heller & Schwartzman, attorneys for defendant in the 


above entitled matter, and I make this affidavit in 


support of my firm's motion pursuant to Rule 4(c) of . 


the general rules of this Court for an order permitting 


us to withdraw as counsel of record for defendant. 


In this action, plaintiff seeks a brokerage 


commission based on its claim that it succeeded in 


obtaining financing for defendant and that, pursuant 


.? 
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to enemas Pe agreement between the parties, such a 
commission is due. Defendant counterclaimed for 
damages ree from plaintiff's breach of the 
agreement and its negligence in performing services 
for plaintiff. This matter is not on the trial 
.calendar. Although substantial pre-trial discovery 
has been conducted, significant additional discovery 
is required before the matter will be ready for 


trial. 


The reason we seek permission to withdraw as 
‘ counsel for defendant is that, due to vienna tities 
beyond our control, we have been unable'to obtain the 
necessary cooperation from the client that is required 
for us to do a professional and competent job of 
representing the saswunenk in this case. The situation 
has reached a point where we are unable to intelligently 
discuss with counsel for plaintiff a proposal that 
they have made with respect to settlement of this 
Matter and we are unable to commit our client to 


deposition dates as requested by counsel for plaintiff. 


In short, we are unable to give our client 
the representation that it deserves and we think 


the interests of the defendant and of the Court would 


be subserved by our withdrawing from the case and. 
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other counsel being designed by defendant. 


WHEREFORE, it is respectfully requested 


that the within motion be requested in all respect. 


* 


Sworn to before me this 


3a day of June, 1975 


BENJAMIN GEIZHA 
Notary Public, State of an York 
s Quatiting 0334608287 

in Bronx Coun’ 
Commi Expi Nd 


jonzrED STATES DISTRICT COURT 
‘SOUTHERN DISTRICT OF NEW YORK 


42%°97 
PAINE, WEBBER, JACKSON & CURTIS 
INCORPORATED, 


Plaintiff, 73 Civ. 2422 (CBM) 
-against- a NOTICE OF CROSS-MOTION 


| INMOBILIARIA MELIA DE PUERTO 
RICO, INC., 


Defendant. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 

Judson A. Parsons, Jr., sworn to June 11, 1975 and the Exhibits 

thereto, and the annexed Memorandum of Law, and upon all prior 

i papers and proceedings had herein, the undersigned will cross- 
move this Court, before the Honorable Constance B. Motley, United 


States District Judge, in Room 705, United States Courthouse, 


the forenoon on that day or as soon thereafter as counsel can be 


| Foley Square, New York, New York, on June 20, 1975, at 10:00 in 


I 
‘ heard, for an order pursuant to Rules 37(b)(2) ont 37(d) of 


F 

|| the Federal Rules of Civil Procedure; 
t. 
i 
I 


i the Complaint, that the Amended Answer and Counterclaims included 


(1) directing that the allegations of the Complaint in 
this action be taken to be established for purposes of the action, 


that Defendant be precluded from opposing the claims asserted in 


| 
' therein filed by Defendant in this action be stricken, and that 
if 
i judgment be entered by default for Plaintiff; 
(2) awarding Plaintiff reasonable expenses, including 


attorneys' fees, incurred by reason of Defendant's conduct; and 
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(3) granting other and further relief as may be 


eget irs estate eat aati 2 


j appropriate and just. 


Dated: New York, New York 
June 13, 1975 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 


Attorneys for Plaintiff Paine, Webber, 
Jackson & Curtis Incorporated 

140 Broadway 

New York, New York 10005 

Tel. No. (212) 344-8000 


WEISS, ROSENTHAL, HELLER & SCHWARTZMAN 
Attorneys for Defendant 

295 Madison Avenue 

New York, New York 10017 


| 
| 
| 
| 
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once STATES DISTRICT COURT 
‘SOUTHERN DISTRICT OF NEW YORK 


| PAINE, WEBBER, JACKSON & CURTIS 
ern 
i 


Plaintiff, "73 Civ. 2422 (CBM) 
~against- AFFIDAVIT IN SUPPORT 
| : OF PLAINTIFF'S MOTION 
| INNOBILIARIA MELIA DE PUERTO POR SANCTIONS AND IN 
'RICO, INC., OPPOSITION TO DEFEN- 


DANT'S ATTORNEYS' MOTION 
Defendant. : FOR LEAVE TO WITHDF.\W 


|STATE OF NEW YORK) 
: ss.: 
|couvry OF NEW YORK ) 


| 
JUDSON A PARSONS, JR., being duly sworn, deposes and 


Bai ya am a member of the bar of this Court and of the 
: firm of Dewey, Ballantine, Bushby, Palmer & Wood, attorneys for 
_*[Plaintatr in this action. I make this affidavit in opposition 
to the motion of Defendant's attorneys for an order permitting 
‘chem to withdraw as counsel of record and in support of Plain- 
tiff's cross-mction pursuant to Rules 37(b)(2) and 37(d) for 
an order imposing sanctions upon Defendant for the continuing 
failure of one of its officers to appear for the taking of the 
| s4eposition of Defendant and the failure of Defendant to comply 
with the orders of this Court concerning the production of 
documents. 

2. Defendant's attorneys seek to withdraw as counsel 
of record from this action. Plaintiff opposes this motion on the 
ground that, as the facts set forth in paragraphs 25 through 28 
below demonstrate, Defendant already has subjected Plaintiff to 


more than nineteen months of unjustifiable delay. 


3. Plaintiff's cross-motion seeks sanctions and is 
jsupported by the facts set forth in paragraphs 4 through 24 
below. These facts demonstrate Defendant's failure to comply with | 


the provisions of Rules 30 and 34 and with this Court's order of 


yar 5, 1974. Thus, Plaintiff is moving under Rules 37(b)(2) 


and 37(d) in order to obtain effective relief. 


PLAINTIFF'S CROSS-MOTION 
| ; 
4. The facts set forth below demonstrate both the 
eee of Defendant's failure to adhere to the provisions 
| 


i 


lof the Federal Rules of Civil Procedure and to obey the orders 
| 


of this Court and the inadequacy of the remedy provided by Rule 
137(a). 
i 5. On December 18, 1973, motion papers for an.order 


"pursuant to Rule 37(d) of the Federal Rules of Civil Procedure: 


(1) imposing sanctions upon Defendant for the continuing failure 
lot its officers to appear for the taking of the deposition of 


« Defendant ; or, in the alternative, (2) compelling Defendant to 
" proceed with discovery, were served upon counsel for Defendant. 
“My affidavit and exhibits annexed thereto, copies ‘of which are 
annexed to this affidavit and made a part of it as Exhibit A, 

set forth Plaintiff's efforts to obtain discovery during the 
period from September 25, 1973 until service of the motion papers. 
Those efforts included, on September 25, 1973, a notice of deows * 
‘sition of Defendant by Martin Cohen, Jack H. Berger and Pedro 

i‘ Pullana, all of whom acted on behalf of Defendant ‘n connection 
“with the matters involved in this litigation; a notice te pro- 
"duce pursuant to Fed. R. Civ. P. 34, served on September 25, 1973; 


;, humerous communications, both oral and written, between either 


il a 
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myself or an associate in my office and Richard F. Horowitz, 
Esq., a member of the firm of Weiss Roi snthal Heller & Schwartz- 
man, attorneys for Defendant; and a rescheduling of the deposi- 
tions of Messrs. Cohen and Berger from November 1, 1973 to De- 
cember 4, 1973. The failure of Messrs. Cohen and Berger to 
appear for the rescheduled deposition led to Plaintiff's previous 
motion. 

6. In Mr. Horowtiz's affidavit in Opposition to Plain- 
tiff'ts Motion, sworn to by him on December 20, 1973, he stated 
that "Defendant has no objection to the Court fixing dates for 


the depositions . . . at the very end of January or at any time 


: thereafter. We will also produce the remainder of the documents 
requested by plaintiff 4n late January or early February. sae! 
copy of that affidavit 4s annexed to this affidavit and made @ 
part of it as Exhibit B. 

7. On December 26, 1973, I telephoned Mr. Horowitz 

be and specifically asked if he could stipuiate to dates for De- 

fendant's deposition by its officers and for document production. 
He replied that he would inquire into the matter with his client. 
l' on December 28, 1973, I ree spoke with Mr. Horowitz and was in- 


! 
| sovan that he was unable to communicate with his client or sup- 
{ 


| 
; 


| Magistrate Jacobs for assignment and subsequently was assigned to 


ply any such dates. 


8. Plaintiff's motion was referred by the Court to 


Magistrate Schreiber. Pursuant to Magistrate Schreiber's sug- 


in 
" gestion, on February 22, 1974 a stipulation was entered into 


ll py the parties, the terms of which became this Court's order 


\aheet February 26, 1974 and filed on March 5, 1974. ‘The order 


! 
| pequired production of the documents sought by Plaintiff no later 
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| 

{ . 

| and Berger for February 28, 1974 and March 6, 1974, respectively; 
and deferred the deposition of Mr. Fullana until April 17, 1974. 


| As a result of the stipulation and this Court's order, Plaintiff's 


| motion subsequently was dismissed as moot. 

| 9. On February 25, the Defendant produced a few docu- 
| ments; certain other documents were produced at the depositions 
lot Messrs. Cohen and Berger. However, it became apparent during 


i 


1 
hae course of the depositions that additional documents called 


|| for by Plaintiff's request had not yet been produced. 

| 10. The deposition of Mr. Cohen was scheduled to begin 
! 

| at 10:00 A.M., yet Mr. Cohen did not appear until nearly 10:45 


A.M. Because he stated that he had another appointment that 


afternoon, the examination was adjourned at 2:15 P.M. 


11. On April 8, 1974, as a result of Defendant's fail- 


yure to respond adequately and fully to Plaintiff's requests for 

| documents, Daniel Carr, an associate in my office, wrote to Mr. 

; | Horowitz repeating Plaintiff's prior requests and advising him of 
"our intention to depose Mr. Fullana on April 17, i974 pursuant to 
“this Court's order. Mr. Carr also requested Mr. Horowitz to con- 

firm that certain files had been examined and that all documents 


in those files responsive to Plaintiff's request had been pro- 


duced. A copy of this letter is annexed to this affidavit and “y 


made a part of it as Exhibit C. 
12. On April 12, 1974, Defendant served Plaintiff with 
motion papers seeking, inter alia, an order directing that Mr. 


Fullana's deposition be held in Puerto Rico rather than in New 


‘York as noticed. Defendant's timing can only suggest that further 


delay of the examination of Mr.. Fullana was sought. In Mr. 


than February 26, 1974; scheduled the depositions of Messrs. Cohen 


| 


Horowitz's affidavit of December 20, 1973, referred to. in para- 
graph 6 of this affidavit and annexed hereto as Exhibit B, Mr. 


Horowitz stated that Defendant did not question its obligation 
: é | 


i 
| 


to produce its officers for depositions. At that time, no ques~ 
tion was raised concerning the location of the deposition. 
On March 5, 1974, this Court ordered that Mr. Fullana's hensuannee 
be held on April 17, 1974. Yet nearly seven months after the 
notice of deposition had been served, Defendant moved to have the 
, location changed. 
13. While Defendant's motion, which did not seek a 


stay of document production, was pending, Mr. Carr made several 


telephone calls to Mr. Horowitz concerning documents that had 
not yet been produced. Finally, on June 26, 1974, Mr. Carr again ; 
wrote to Mr. Horowitz, noting that no response had been received 
to his letter of April 8, 1974. A copy of the June 26, 1974 
letter is annexed to this affidavit and made a part of it as 
Exhibit D. ; 
14. In a telephone conversation with Mr. Horowtiz on ; 

August 16, 1974, Mm. Carr again raised the question of the pro- 

}) duction of documents. Mr. Horowitz advised Mr. Carr that both he 

and his clients had been away and that he would attempt to have 

an answer by August 26, 1974. 

15. Ina letter to Mr. Carr, dated October 21, 1974, a 
copy of which is annexed to this affidavit and made a part of it” 
as Exhibit E, Mr. Horowitz stated that "we have no further 
it documents to produce," and that, specifically, Mr. Berger 


| indicated that he had no further documents. 


comply with Plaintiff's request for documents, we requested a 
' eonference before Magistrate Schreiber. ‘That conference took 


' 

: 16. AS a result of Defendant's continued failure to 

| 

| place on November 6, 1974 and Magistrate Schreiber subsequently 
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"sesued his order, filed on November 11, 1974. A copy of the 
order 4s annexed to this affidavit and made a part of it as 
‘Exhibit F. Magistrate Schreiber found that the Defendant failed 
eo comply with this Court's order of March 5, 1974 and ordered 
he production by Defendant, on or before December 15, 1974, of 
‘documents called for by Plaintiff's request for production dated 
‘September 25, 1974 and those requested during the depositions 
‘of Messrs. Cohen and Berger on February 28 and March 5, 1974. 
‘Failing said production, it ‘acs: wecmemmaes that Defendant's 


il 
‘answer be stricken and judgment be entered for Plaintiff. 


| 
— travel and telephone records of Mr. Cohen for the years 
| 


pare and 1972. He advised us that Mr. Berger had no documents to 


17. On December 16, 1974, Mr. Horowitz sent to Mr. Carr 


lpradued: although ‘ir. Berger had testified during his deposition 


"chat Melia files continued to exist and were in his possession. 
A 
Mr. Horowitz concluded that Defendant thus had complied with all 


I 
pr Plaintiff's requests. 
| 18. By mid-December 1974, Plaintiff had devoted more 


‘than one year to litigating the issue of document production by 


Defendant. Despite this Court's order, Defendant had produced 
fewer than twenty documents. Except for certain travel and 
telephone records of Mr. Cohen, a loan agreement with a lender 
and checks to a broker competing with Plaintiff at the time, all 
documents produced were correspondence between Plaintiff and 
Defendant. Defendant's apparent scarcity of documents seems 
highly unusual since Defendant is an international organization 
“whose fficers and directors reside and travel throughout the 


‘world. 


a 
y 19. Accordingl’, on December 18, 1974 during a dis- 
| covery conference, we cited these circumstances to Magistrate 
| Schreiber, who then directed Mr. Horowitz to supply affidavits 


| 


j) of Messrs. Cohen and Berger indicating that Plaintiff's requests 
had been complied with fully. Those affidavits have still not 

. been supplied. 

H 20. In an opinion filed March 31, 1975, this Court 

| gented Defendant's motion for an order designating that the 

‘ elcebe deposition be taken in Puerto Rico. 

| 21. Having previously reached agreement with Mr. 


| Horowitz that the Fullana deposition would take place on April 


los, 1974, Mr. Carr tried to discuss the forthcoming deposition 


\! 


| with Mr. Horowitz during the week of April 13, 1975. On April 


18, 1975, Mr. Carr was able to speak briefly with Mr. Horowitz 

in that regard. Mr. Horowitz, however, said he would call back 

| ene following Monday. Attempts to reach Mr. Horowitz on Monday, 

' april 21, 1975 were unsuccessful. On April 22, 1975, Mr. Carr 

" again spoke to Mr. Horowitz in connection with the deposition 

, and was informed that the deposition scheduled for the next day 

would not be taken. 
22. On May 1, 1975, during a conference with Magis- 


' trate Schreiber, Mr. Horowitz stated that he would be seeking 
leave to withdraw from the case. On May 5, 1975, Mr. Horowitz 


reversed his decision to withdraw. He stated that he would 


attempt to have Mr. Fullana come to New York for his deposition, 


and Mr. Horowitz was provided with numerous dates that would be 
satisfactory to counsel for Plaintiff. During subsequent phone 
calls to Mr. Horowitz, my office was advised that Mr. Horowitz 


(had been unable to contact Mr. Fullana, and the Fullana deposition 


" 
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‘has not yet been rescheduled. More than nineteen months have 
[passed since the original scheduled date for Mr. Fullana's 
‘deposition, and it has been seven weeks since the most recent 
scheduled date has passed. 

23. Defendant's willful disregard of the Federal Rules 
a Civil Procedure, this ns order of March 5, 1974, and 
"Magistrate Schreiber's peqnae for affidavits of Messrs. Cohen 
land Berger is evidenced by its counsel's motion to withdraw. In 
ints description of his client's conduct, Mr. Horowitz makes it 
letea that Defendant's strategy is to thwart Plaintiff's efforts 
| eearawdia either settlement or litigation of the issues involved. 

24. The accompanying memorandum of law (Point I) 
‘demonstrates that the proper and only adequate remedy left to 


| 


(Plaintiff at this time is application of the sanction provisions 


lor Rules 37(b)(2y) and 37(d). Accordingly, Plaintiff urges this 


‘Court to impose upon Defendant an order that: (a) the amend- 


lea answer and counterclaims filed by Defendant in this action are 


stricken; (b) the allegations of the complaint in this action are 
‘taken to be established for purposes of this action; (c) the De- 


i} a § 
:fendant 1s precluded from opposing the claims asserted in the 


complaint; and (d) judgment is entered by default for Plaintiff. 


OPPOSITION TO DEFENDANT'S COUNSEL'S MOTION 

25. Plaintiff submits that only the sanctions provided -—— 
in Rules 37(b)(2) and 37(d) are adequate and appropriate in Light ~ 
of Defendant's past conduct. Approval of Plaintiff's motion 
would render defense counsel's motion to withdraw moot. However, 
‘4¢ Plaintiff's motion is denied, Plaintiff opposes defense 
counsel's motion to withdraw on the grounds that counsel's with- 
@rawal would substantially prejudice Plaintiff and further delay 


"proceedings in this action. 
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26. The events recited in paragraphs 5 through 22 demon- 


strate Defendant's pattern of delay and avoidance of the proce- 
= set fourth by the Federal Rules of Civil Procedure. ree 
though it 1s not suggested that Derendant7s counsel's motion is 
for the purpose of further delay, its effect will be just that. 
| 27. In his affidavit, Mr. Horowitz states that "due to 
circumstances beyond our control, we have been unable to obtain 


| the necessary cooperation from the client ... ." There is no 


retained new counsel. The preserit state of this action is due to 
Defendant's willful failure to comply with the Federal Rules of 


Civil Procedure and this Court's order. 


= that this failure is the fault of counsel, nor is there 
| 28. Defense counsel is familiar with the present 


= that the situation would be any different if Defendant 


posture of this action and with the pre-trial discovery that has 


jecturred The inherent delay involved in their withdrawal and 

"Defendant's retention of new counsel would substantially prejudice 

: iPlainti¢e. On the other hand, denial of the motion would cause 
ino prejudice to Defendant or its attorneys if Defendant chooses to 
‘cooperate with its counsel and adhere to the Federal Rules of Civil 
Procedure and the terms of this Court's orders. Thus, it is 


i . 
respectfully requested that counsel's motion be denied. 


Sworn to before me this 


| aay of June, 1975. 


| en ge Zeer 
‘ otary Public 


i 


Neo. 03-253557% 
Qualified in Brenan Tony 
Cort. file? in tow York Cou.ts 


' 

| ANTEL SNES 

| NOTARY PUBLIC, Stat of i007 Yo. 
| 

| Commiscion Eapises Mase 20, 1:78 
| 
i 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PAINE, WEBBER, JACKSON & CURTIS 
INCORPORATED, 


Plaintiff, 


73 Civ. 2422 (CBi) 
~against- 


: NOTICE OF 
INMOBILIARIA MELIA DE PUERTO MOTION 
H RICO, INC., : 


Defendant. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
j Judson A. Parsons, ro sworn to December 17, 1973 and the Ex- 
|] hibits thereto, and the annexed Memorandum of baw: and upon all 
} prior papers and proceedings had herein, the undersigned will 
| move this Court, before the Honorable Constance B. Motley, 
United States District Judge, in Room 705, United States Court- 
} house, Foley Square, New York, New York, on December 26, 1973, 
1 at 10:00 in the forenoon of that day or as soon thereafter as 
counsel can be heard, for an order pursuant to Rule 37(d) of the 
Federal Rules of Civil Procedure; 
(1) directing that the allegations of the Complaint 
in this action be taken to be established for purposes of the 
action, that Defendant be precluded from opposing the claims 
asserted in the Complaint, that the Answer filed by Defendant in 
this action be stricken, and that judgment be entered by 
default for Plaintiff; 
(2) in the alternative, compelling Defendant to 


procecd with discovery pursuant to Rule 37(a); 


; 
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(3) awarding Plaintiff reasonable expenses, including 
“attorney's fees, incurred by reason of Defendant's conduct; and 
: (4) granting other and further relief as may be 


. appropriate and just. 


" Dated: New York, New York 
ee December 13, 1973 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 


Member g the 


ey for Plaintiff 
; Paine, Webber, Jackson & Curtis 
Incorporated 
. 140 Broadway 
" New York, New York 10005 
| Tel. No. (212) 344-8000 


TO: WEISS, ROSENTHAL, HELLER & SCKWARTZNAN 
Attorneys for Defendant 

Hy 295 Madison Avenue 

New York, New York 10017 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


| PAINE, WEBBER, JACKSON & CURTIS 
| INCORPORATED, 


Plaintiff, 
~against- ; 73 Civ. 2422 (cBi) 


INMOBILIARIA MELIA DE PUERTO ‘ AFFIDAVIT 
RICO, INC., ere 


Defendant. 


STATE OF NEW YORK 
> SS.: 
COUNTY OF NEW YORK ) 


JUDSON A. PARSONS, JR., being duly sworn, deposes and 


1. I am a member of the bar of this Court and of the 
firm of Dewey, Ballantine, Bushby, Palmer & Wood, attorneys for 
Plaintiff in this action. I make this affidavit in support of 
Plaintiff's motion pursuant to Rule 37(d) for an order imposing 
sanctions upon defendant for the continuing failure of its 
officers to appear for the taking of the deposition of Defendant 
and, in the alternative, for an order compelling defendant to a4 


| proceed with discovery. 


2. On September 25, 1973, a Notice of Deposition of 


: Defendant was served upon counsel for Defendant. That Notice 
of Deposition, a copy of which is annexed to this affidavit 
and made a part of it as Exhibit A, provided for the examina- 
tion of Defendant by Martin Cohen, Jack H. Berger and ‘‘edro 
Vullana, all of whom acted on behalf of Defendant in connection 


; With the matters involved in this litigation, and by such other 


officers, directors, agents or employees as may have knowledge 
of the facts involved in this action. 

3. A Notice to Produce pursuant to Rule 34 of the 
Federal Rules of Civil Procedure was also served on counsel for 


Defendant on September 25, 1972. A copy of that Notice is an- 


nexed to this affidavit and made a part of it as Exhibit B. 


4. On October 29, 1973, I spoke to Richard F. Horowitz:, 
| Esq., a member of the firm of Weiss Rosenthal Heller & Schwartz- 
| man, attorneys for Defendant. Mr. Horowitz and I agreed that 
the deposition of Plaintiff, which had been previously noticed by 
Defendant, would be taken on November 21, 1973; that the deposi- 
tion of Defendant by Messrs. Cohen and Fullana would be taken on 
| December 4, 1973; and that Defendant would produce the documents 
| requested, "as soon as possible, hopefully prior’ to November 16." _ 
A copy of Mr. Horowitz's lei ter to me confirming that agreement 
is annexed to this affidavit and made a part of it as Exhibit C. 

5. The deposition of Plaintiff was taken by Mr. 
Horowitz -on November 21, 1973. At that time he Stated that he 
had been unable to obtain the documents requested from his client, 
| with the exception of several items which had been in the posses- ! 
Sion of Mr. Horowitz's firm since prior to the commencement of ni 
this action. Although Mr. Horowitz produced those items, most 
| of which were copies of correspondence between Plaintiff and 
} Defendant, he did not produce the other materials called for by 
| Plaintiff's request. 

6. On December 3, 1973, Mr. Horowitz, in response to 
j 2n inquiry by an associate in my office, stated that he was stil: 
unable to comply with the reauest for production, and that, 
morcover, Messrs. Cohen and Berger would not attend the derosi- 


tion scheduled for the fol lowing day. He stated that Mr. Cohen 


| 


| 
would be otherwise engaged and that while he had not spoken to 
Mr. Berger, he believed that Mr. Berger would also be engage. 

7. During that conversation, Mr. Horowitz said that Mr. 
Cohen could not be examined until after January 25, 1973, du: to 
other engagements of Mr. Cohen and Mr. Horowitz. He was advised 
that while I felt that a motion to compel discovery or to imnose 
sanctions was justified, Plaintiff was willing to consider d:- 

ferring such a motion if Mr. Berger and the documents requested 
were produced during the month of December. 

8. On December 5, 1973, Mr. Horowitz agreed to attempt 
to reach Mr. Berger and to schedule his deposition at some tine 
| in December, 1973.’ Since December 5, my office has received no 
communication from Mr. Horowitz concerning either the examina- 
tions of Messrs. Cohen, Fullana or Berger or the production of 
documents. Obviously, ‘the officers of Mr. Horowitz's client are 
unwilling to face up tothe obligations imposed upon them by the 
Federal Rules of Civil Procedure. 

9. Defendant has sought no protective order with re- 
spect to Plaintiff's Notice to Produce or Plaintiff's Notice of 
Deposition. 

10. In such a situation, an order imposing sanctions 


upon Defendant and awarding expenses to Plaintiff is proper, and, 


indeed, is required, if proper respect for the orderly procedures 


set forth by the Federal Rules of Civil Procedure is to be main- 

| tained. Defendant has refused to comply with proper discovery 

i notices, and apparently contends only that it would be incon- 

iH venient for it to do so. This is not the sort of excuse that 
should be countenanced, particularly when, as here, Defendant 

hus taken no steps to interposc timely cbjections to the dis- 


covery notices. 


beam cane ee 
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ll. In the alternative, an order directing that 
Defendant, by Messrs. Cohen, Fullana and Berger, appear on a 
date certain, and that the documents requested by plaintif’ te 


produced on a date certain, is required. Plaintiff should not ve 


‘ 


/ required to prepare for a deposition at some future time, onl; 


to discover that the deponent does not plan to attend. An order 
; 18 required to prevent such conduct, and to insure that discovery 


will proceed without further delay. 


Sworn to before me this 


(7th day of December, 1973. 


. 


$ if 

Novary Public 7 
SOHN PL HANWISAL 
BY SBRIEN Slava oh brawiy 


a 


gt ee 


I [/ 


| UNITED STATES DISTRICT couRT 
; SOUTHERN DISTRICT OF NEW YORM 


i PAIWE, WEnESER, JACKSON & CURTIS 
INCORPORAT=D, 


Plaintiff, 
~against- 73 Civ. 222 (cz) 


INMOBILIARIA MELIA DE PUERTO : NOTICE OF DEPOSITT 
RICO, INC., : MEDS er eK 


Defendant. 


| 
| 
| 
| 


PLEASE TAKE NOTICE that, pursuant to Rule 30 of the ‘ed- 
eral Rules of Civil Procedure, the Plaintiff, Paine, Webber, , 
Jackson & Curtis Incorporated will take the deposition upon oral 
examination of Defendant Inmobiliaria Melia de Puerto Rico, Ine., 
a Puerto Rican corporation with its principal offices in Hato Rey, 
Puerto Rico, by (in order): Jack H. Berger, Martin Cohen, Pedro 
| Fullana, and such other directors, officers, agents and employees 
of Defendant as may have knowledge of the facts, at 10:00 A.M. 
| on November 1, 1973 at the offices of Dewey, Ballantine, Bushby, 
Palmer & ood, 140 Broadway, New York, New York, before a notary. 
; Public, or before some other officer authorized by law to : 
administer oaths. 

The examination will continue from day to day until 
completed. You are invited to attend and eress-exinine, 


Dated: New York, New York 
September 25, 1973 


EWES s BALLANTINE, BUSHBY, PALMER & WOOD 
140" Broadway, 
New York, Rew York 10005. 
Tel. No. (212) 344-8000 


Judy, A Per os) or a Re 


\eLorneys A. BOOS Te 


EXHIBIT A 


TO: WEISS, ROSENTHAL, HELLER & SCHWARTZMAN 
H 295 Madison Avenue 

New York, New York 10017 

Attorneys for Defendant 


| 
\ 
\ 
\ 
j~ 
i 


ne oS EXHIBIT B 
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; UNITED STATES DISTRICT CouRT 
it SOUTHERN DISTRICT OF KEW YORK 


: PURSUANT TO RULE 33 
| INMOBILIARIA MELIA DE PUERTO See ee err 
i; RICO, INC., : 


Bae ne oy as ee hone oe a * 
' PAINE, WEBBER, JACKSON & CURTIS : 
) INCORPORATED, | 
Plaintiff, 73 Civ. 2422 (can) | 
-egainst- " NOTICE TO PRODUC? | 

' 

| 


? 


| Defendant. : 


Plaintiff, Paine, Webver, Jackson & Curtis Incorporated 


ane 


| 
| mequests Defendant Inmobiliaria Melia de Puerto Rico, Inc. to 
produce and permit Paine, Webber to inspect and copy each docu- 


ment listed herein in the possession or custody of Inmodiliaria, 


or subject to its control. 


Definitions 


1. Inmoodiliaria means Inmoviliaria Melia de Puerto 


Rico, Inc., its affiliates, subsidiaries, officers, directors, 


employees, efents, representatives and attorneys. 


| 
! 
i 
2. Paine, Webber means Paine, Webdoer, Jackson & Curtis 
| Incorporated, its affiliates, subsidiaries, officers, directors, 
: employees, agents, representatives and attorneys. 
3. Document is used in its customary oroad sense, and 
1 - . 
| dncludes, but is not limited to, originals and any copy of tne 
| following items, whether printed or recorded, or reproduced vy 
| any other mecnanicel process, or written or produced by hans: 
i agreements; communications, including intra-comnany comaunica- 
t tions; correspondence; telegrams; memoranda; records; books; 
: Summarics or records of telephone communications; sumnaries or 
j 
» records of personal conversations or intervicws; diaries; fore- 


f Canlssr. .abywical statements; eeccountents!' work Papers; graphs: 


charts; accounts; analytical records; minutes or records of 
meetings or conferences; reports and/or summaries of interviews; 


Vow 


reports and/or summaries of investigations; opinions or resorts 


of consultants; appraisals; records, reports or summaries o2 


negotiations; brochures; pamphlets; circulars; press releas:s; 


contracts; notes; drafts of any documents; photographs; drc:-:ings; 


i 
and other documents or writings of whatever description. Differ- 


ent versions of the same document (e.g., copies of a printed 


document with different handwritten notations) are different 


4, Or means and/or. 


documents. | 


5. Person means a natural person, corporation, part- 


nership, association or other organization. 


6. You and your refer to Inmobiliaria. 


7. Tne Apartotel refers to an apartment hotel, eparto- 


tel or similar structure to be constructed by you in or near 


Documents Requested 


1. All documents which reflect or refer or relate to 


i 
| 
| 
Isla Verde, Puerto Rico. | 
| 
the agreement entitled Application for Commitment, a copy of a 
which is attached to the Complaint in this action as Exhibit A, ~ 
{ 


and any actual or proposed amendments to the agreement or to any 


other understanding or agreement between you and Paine, Webber 


concerning the financing of the construction of the Spartotel. 


2. All documents which reflect or refer or relate to 


any negotiation, discussion, agreement, understanding or com- 


munication, occurring from January 1, 1971 to date with Paine, 


Weboer or any broker other than Paine, Webber in connection 


with any financing or proposed financing of the construction 


of the Apartotel. 


3. All docwnents which reflect or refer or relat: to 
any negotiation, discussion, agreement, understanding or 
cation occurrii.: from January 1, 1971 to date concerning 
made, or proposed v9 be made, by Housing Investment Corp., Ine. 
or The Chase Manhattan Benk, N.A. to you in connection with the 
construction of the Apartotel or the actual or proposed emnisy- 
ment of any broker in connection with such loan. 


4. Any other documents which reflect or refer or 


relate to any negotiation, discussion, agreement, understaniing . 


or communication occurring from January 1, 1971 to date bet:-een 
you and any other person concerning the financing of the con- 


struction of the Apartotel. 


Plaintiff requests Defendant to respond to the fore- 
going by October 25, 1973. ; 

The inspection and copying of the documents produced 
pursuant to this request will take place at “he office of 


| 
| 
| 
| 
| 


Dewey, Ballantine, Bushby, Palmer & Wood, 140 Broadway, New Yorx, 


New York, at 10:00 A.M. on October 26, 1973. 


Dated: New York, New York 
September 25, 1973 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 
140 Broadway, 
New York, New York 10005. 
Tel. No. (212) 344-8000 


By /s/_Judson A. Persons, Ir 
twtorneys ror Plaint 
TO: 


WEISS, ROSENTHAL, HELLER & SCHWARTZMAN 
295 Madison Avenuc 

New York, iwew York 10017 

Attorneys for Defendant 


| 
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Witsss ROSENTITAL Hb nnn & SCUWARTZMAN 


295 MADISON AVENUE, NEY YORK, f. 10017 


"a2, 72" 3BO* 


Came ert ares 
WEIST MAL 


October 29, 1973 


Judson A. Parsons, Jr., Esq. 
Messrs. Dewey Ballantine Bushby 
Palmer & Wood 
140 Broadway 
New York, New York 10005 


Re: Paine Webber v. Inmobiliaria 
Dear Mr. Parsons: 


This will confirm our telephone conversation of 
October 29 in which we agreed to the following: 


I. I will take the deposition of Mr. Wilkes 
on November 21 at 9:45 A.M. at my office. 


he You will take the depositions of Messrs. 
Cohen and Berger at your office on December 4 at 9:45 A.M. 
and 2:30 P.M. respectively. 

3. I will get you the documents that you have 


requested as soon as possible, hopefully prior to 
November 16. 


Thank you for your cooperation. 


Ve tes - ours, / 
eh od? 
Ad dA, Betts me 
chard F. Horowitz 


ce: Martin Cohen 


EXHIBIT C 


| UNITED STATES DISTRICT COURT 
- SOUTHERN DISTRICT OF NEW YORK 


PAINE, WEDBER, JACKSON & CURTIS 
\ INCORPORATED, 73 Civ. 2422 (CBM) 
Plaintiff, 
-against- AFFIDAVIT 


| INMOBILIARIA MELIA DE PUERTO 
. RICO, INC., 


Defendant. 


STATS OF NEW YORK ) 
7) $8. 

, COUNTY OF NEW YORK) 

RICHARD F. HOROWITZ, being duly sworn, deposes 
I and says: 
3 I am a membar of the fixm of Weiss Rosenthal 
Heller & Schwartzman, attorneys for defendant and I make 
, this affidavit in opposition to plaintiff's motion pursuant 
to Rule 37 of the Federal Rules of Civil Procedure. 


Defendant has at no time questioned the fact 


‘ that it must produce for depositions its officers, directors 


“ and managing agents with knowledge of the facts involved 
herein, Defendant has also never questioned the propriety 


‘of plaintiff's notice for production of documents. 


EXHIBIT B 


The only question between the parties regards 
the dates of compliance with these discovery requests. 


Appavently, this motion was precipitated by a telephone 
conversation that I had with counsel for plaintiff in which 
I advised nim that, due to the press of other business, 
neither Mr. Cohen nor Mr. Berger would be available for 
Gepositions during the month of December. 

that I would be away during most of the month of January. 
Specifically, I will be taking depositions in Los Angeles 
on January 8 through January 11 and in San Francisco 

on January 22 and January 23. From January 12 through 

fi January 21, my family and I will be spending a much-needed 
: vacation on the West Coast. I will be returning to ny 


it office on Friday, January 25. For these reasons, I 


' advised counsel that I could not reschedule the depositions |; 


* for any dates prior to the end of January. 

Defendant has no objection to the Court fixing 

dates for the denozit ions of its officers, directors and/or 
managing agents at the very end of January or at any time there- 
; after. We will also produse the remainder of the documents : 

| requested by plainciff in late January or early February. 

It is unfortunate that the Court had to be 

: troubled with this scheduling problem. We certainly have 

* not caused any substantial delay in the progress of this 

* matter. The depositions in question can probably be 


“ completed in two days, if indeed they take that long. 
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WHEREFORE, it is respectfully requested that 
the within motion be denied, except to the extent in- 


dicated above. 


RICHARD F. HOROWITZ 


Sworn to before me this 


| om day of December, 1973. 
_ 
Citrate Wor 
DENISE UTT 
NOTARY, PUBLIC, State 3 New YORE 


| 
| 
| 


i Qualified in itew Yora County 
' Commissica Expires March 36, 1973 


' 
| 
1 
i 
| 
4 
‘ 


| 
{ 
| 
| 
\ 
' 


i 


April 8, 1974 


Richard Horowitz, =Esq., 
Weiss Rosenthal Heller & Schwartenan, 
295 Madison Avenue, 
New York, New York 10017. 


Re: Paine, Webber v. Innobdiliaria 


Dear Mr. Horovitz: 


During the deposition of Mr. Cohen I requested that 
certain of Mr. Cohen's appointment books and telephone and 
expense records be produced. I would appreciate your adyis- 
ing m2 whether you will produce those documents. 


I would also like to hear from you concerning the 
proiustion of the documents responsive to Plaintiff's Requast 
for Production which ere or were in the possession of Mr. 
Berger or the Melia. organization. 


Pinally, you will recall that there was some discus-— 
sion of ths production of the documents located in Puerto ico, 
and ifr. McClintock h23 advised ne that certain documents were 
proiuced at the dsposition of Mr. Berger. I would apprecizte | 
your confirming thas all of the files maintained by Inmobiliaria 
Yelia d2 Puerto Rico, Ine., Mr. Cohen, Hr. Fullaha, and 3a3ic 
Equities and Development Corp. have been examined and that ali of 
the documents in those files responsive to Plaintiff's Request 
for Production have been produced. 


This will also advise you that we irtend to taxe the ‘ 
Fullana denosition at our offices on April 17. If you still plan - 
to object to this, I ask that you let me imow. 


Sincerely, 


Daniel L. Carr 


EXHIBIT C 


Rieharad T. Horowite, sa. 
Weiss, Rosenthal, Heller & Schwartzman, 
295 Madison Avenue, 
New Yorx, New Torx 19017. 


Inmotiliarta 


» wrote to you concernins 
n documents, and to date I have not 
recaived 2 rasnonse. 


Walle I realize that your mot‘ton ts still 
pandinz, T would hope that we could resolve the docu- 
ment question in the meantine, and would appreciate 
heerins from you. 


Sincerely, 


Daniel %,. Carr 


EXHIBIT D 
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WeErtss ROSENTHAL HELLER & SCHWARTZMAN 


295 MAO'SON AVENUE;NEV YORK,N.Y. IOOI7 


JvuUs wIISs 
342" O@a"tt. 
2g Came wtis: 


avid w GAMER HOWARD — 6TON 29°... man 


ANO*E DAVE sO 
MARSE. BAH £OIHO (ata) 72a-u° 79 
Cnan agnam smite is 
COMINS M CDCR Sr iesnany 
AicHaed F MZAIWTZ CABWT 4997" > 
bh Ha8O . MANA 

£.¢924T #4ND Waistray 
Howat? S J8cO88 

MITTIN EL @ MASS 

fOws7? 6 TINGE HUMAN 

MICMAZ. @ SONOTAG 

@£AN299 C. TROY 

Cur reir 

SIMON POSNER 


October 21, 1974 


Daniel Carr, Esq. 

Messrs. Dewey Ballantine Bushby . 
Palmer & Wood 

140 Broadway 

New York, New York 


Re: Paine Webber v. Inmobiliaria 
7 
Dear Dan: 
; I write to confirm that we have no further documents 
to produce. You made specific inquiry as to whether Mr. Berger 


has any additional documents. Mr. Berger has indicated to 
me in writing that he does not. 


Singerely, 


4 
Sf 
‘22 Lt; ho 


Richard F. Horowitz 


EXHIBIT E 


t UNITED STATES DISTRICT COURT 
" SOUTHERN DISTRICT OF NEW YORK 


| pare, WEBBER, JACKSON & CURTIS 
' INCORPORATED, 


Plaintiff . . 
' 73 Civ. 2422 (CBM) 


ORDER 


-against- 
INAOBILIARIA MELIA DE PUERTO RICO, 
I 


Defendant. 


8 EE EE. ST SS 


Plaintiff Paine, Webber, Jackson & Curtis Incorporated 
having moved thi ‘ourt on December 13, 1973 for an order ) 
pursuant to Federal Rule of Civil Procedure 37 Sempetttne dis- 
covery or imposing sanctions; and 

Orders having been filed by this Court on March 5, 
1974, and September il, 1974, directing, inter alia, that the 
documents whose production was sought by plaintiff's Request 


| 


for Produztion dated September 25, 1973 be produced on or before 


am: 


. February 26, 1974; that further discovery matters in this 


action be referred to the undersigned; and that plaintiff's 
motion be dismissed as moot; and 

Counsel for plaintiff having advised the Court by 
letter dated October 22, 1974, of defendant's continuing failure 


et SER SS eS 


; to produce documents called for by plaintiff's Request and 
required to be produced by this Court's previous order; and 
This matter having come on for a hearing. on Novenbcr 6, 
11974, and counsel for both parties having been heard, and it 
» appearing that defcndant has failed to comply with this Court's 
Order of March 5, 197% insofar as that Order directed the produc- 
‘ tion of documents and that counsel for defendant has made no 


f objection to plaintiff's Request for Production and has informed 


EXHIBIT F 


| the Court of his inability to obtain tne required documents 


from defendant; NOW IT Is 
ORDERED that those documents called for by plaintiff's 


Request for Production dated September 25, 1973, including tnose 


documents specifically requested during the deposition of 


on or before December 15, 1°74; and it is further 
ORDERED that, failing said production, it is the 


| 
defendant held on February 28 and March 5, 1974, be produced 


recommendation of the undersigned that defendant's answer be 
stricken and judgment be entered for plaintiff. 


Dated: New York, New York 
: November ¥/ , 1974 


e es Mag silage 
| 
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S$ Gave CME CUED 
TATES DISTRICT COURT 
-: DISTRICT OF HEW YORE 


- against - 


INMOBILIARIA MELIA DE PUERTO 
RICO, INC., 


Defendant. 


———————— 


NOTICE OF CROSS-MOTION 
AND AFFIDAVIT 
———— EE 
Oresy, Sacaxtuc. Sususy, Pumce & Wooo 


Attorneys ror Plaintirf 


149 BROADWAY 
Bonoven or Mawnarian 
Mew Youn, M. Y. 10008 
THLEPWOME B18 SAtenow 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK ( 3 : 
Rare eae Ca iia AeMta 25 dk Con : 
PAINE, WEBBER, JACKSON & CURTIS : 
INCORPORATED, 
Plaintiff, i 
* : 73 Civ. 2422 (CBM) 
~against~ 


REPLY TO COUNTERCLAIMS 
INMOBILIARIA MELIA DE PUERTO 
RTCO, INC., 


Defendant. : 


-3“—e“—m— ee ewe wee ec we ew aw oo HX 


Plaintiff, by its attorneys, Dewey, Ballantine, Bushby, 
Paimer & Wood, replies to the counterclaims of cefendant in this 


action as follows: 


REPLY TO FIRST COUNTERCLAIM 
1. Plaintiff admits upon information and belief the 
allegations set forth in paragraph 6 of the amended answer. 
2. Plaintiff admits the allegations set forth in para- 
graph 7 of the amended answer. 


3. Paragraph 8 of the amended answer states. a legal 


' eonclusion as to which no response is required. 


4, Plaintiff admits the allegations set forth in para- 


‘graph 9 of the amended answer. 


5. Plaintiff admits the allegations set forth in parka? 
graph 10 of the amended answer. 

6. Plaintiff admits the allegations set forth in para- 
graph 11 of the amended ansvwer. . 

7. Plaintiff denies the allegations set forth in para- 
graph 12 of the amended answer, except admits that plaintidi’f iad 
advisec ieferdant that plaintiff had entered into extensive 
negotiations with and submitted numerous materials to First 


Mortgage Investors concerning defendant's proposed project. 


JA 175 
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| 8. Plaintiff denies the allegations set forth in para- 


\sraph 13 of the amended answer, except admits that plaintiff did 
| 


not encourage defendant to contact alternative lenders while | 
serious negotiations were underway with Pirst Mortgage Investors. 

9. Plaintiff denies the allegations set forth in para- 
graph 14 of the amended answer, except admits upon information 
‘ae belief that defendant and First Mortgage Investors did not 
lenter into a loan agreement in connection with defendant's pro- 
‘posed apartment hotel project in Puerto Rico. 

10. Plaintiff denies upon. information and belief the 
|saeeeer ions set forth in paragraph 15 of the amended answer, 
“gst as admits upon information and belief that defendant obtained 


financing for its proposed apartment hotel project in the amount 


lof approximately $19,000,006 or more. 
ll. Plaintiff denies the allegations set forth in para- 
‘graph 16 of the amended answer. 


12. Plaintiff denies the allegations set forth in para- 


‘graph 17 of the amended answer. 


. 13. Plaintiff denies the allegations set forth in para- 
i! : 
‘graph 18 of the amended answer. 


| 
; REPLY TO SECOND COUNTERCLAIM 
14. Plaintiff repeats the answers to each paragraph 


“incorporated by reference in paragraph 19 of the amended answer 
with the same force and effect as if here set forth in full. 
15. In respc.ise to paragraph 20 of the amended answer, 


,plaintiff admits that, at all relevant times, it was a profes- 
' sional mortgage broker and further states that it was qualified 


i and expert in its area of endeavor. 


16. Plaintiff denies the allegations set forth in para- 


"graph 21 of the amended answer. 


| 


' 
if 
4 
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17. Plaintiff denies the allegations set forth in para- © 


‘graph 22 of te amended answer. : 
FIRST AFFIRMATIVE DEFENSE 
18. The counterclaims fail to state a claim upon which 
relief can be granted. 
SECOND AFFIRMATIVE DEFENSE 


19. The counterclaims are barred in whole or in part by 


THIRD AFFIRMATIVE DEFENSE 
20. The counterclaims are barred in whole or in part by 
‘the applicable statute of limitations. 
FOURTH AFFIRMATIVE DEFENSE 
21. Defendant was guilty of contributory negligence. 
FIFTH AFFIRMATIVE DEFENSE: 
22. The counterclaims are barred in whole or in part 
by waiver and estoppel. 


| 
| 


pene in the complaint in this action, judgment dismissing the . 


WHEREFORE, plaintiff demands, in addition to the relief 


| . 
jcounterclaims herein; costs and disbursements of this action; and 
1 


‘such other and further relief as the Court deems just and proper. 
i 


‘Dated: New York, New York 
H June 13, 1975 


DEWEY, BALL BUSHBY, PALMER & WOOD 
By 


Attoyneys for Plaintiff 
140 Broadway 

‘ New York, New York 10005 
Sane (212) 344-8000 
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} UNITED STATES DISTRICT COURT 
} SOUTHERN DIS RICT OF NEW YORK 


PAINE, WEBBER, siiebian & CURTIS 
INCORPORATED, 


Plaintiff, 
73 Civ. 2422 (CBM) 
“~against- 
| 3 AFFIDAVIT PURSUANT 
i INMOBILIARIA MELIA DE PUERTO TO RULE 9(f) 
RICO, INC., 


Defendant. 


--— = = = = = HX 


STATE OF NEW YORK  ) 
COUNTY OF NEW YORK ) aie 

BOB D. MANNIS, being duly sworn, deposes and says: 

1. I ama member of the bar of this Court and am 
associated with the firm of Dewey, Ballantine, Bushby, Palmer 
| & Wood, attorneys for plaintiff in this action. I make this 
} affidavit pursuant to Rule 9(f) of the General Rules of this 
} Court in support of plaintiff's motion file4 herein on June 16, 
1975 for an order, pursuant to Rule 37 of the Federal Rules 
} of Civil Procedure, providing for sanctions because of defendant's 
i failure to submit to discovery and for plaintiff's fees and 
| expenses incurred by reason of defendant's conduct. 
2. On Thursday, June 19, 1975, I called Mr. Horowitz, — 
j attorney for the defendant herein, for the purpose of conferring 
| with him with regard to the issues raised by plaintiff's motion. 
3. Mr. Horowitz informed me that, in view of his 
| firm's pending motion for leave to withdraw as counsel of record 
| for defendant and its reasons for that motion stated therein, he 


j could not take a position with respect to plaintiff's motion. 
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4, Thus, defendant's conduct has halted progress in 


ithis case towards either settlement or litigation of the issues. 


| < ‘ 
Wh hh ed Joc 
otary Public ~ * 


MILD&ZO (TRO 
NOTARY PUBLIC, State of New York 
No, 24-0131250 
in Kings County 
Certificate Filad in N. Y. County 
Expixcs torch 30, 1976 


= Eio# } 


r ere 
MEN hala . Dee, 


CTOBER 3, 1975 


PREPARATION OF 1972 AND 1973 CASES FOR TRIAL 


_the attached list of 1973 cases previously re- 
ferred to the magistrates, as indicated thereon, — 
has been set for trial commencing April 1. 1976. 


Sy 


I 


All pre-trial procedures are to be com- 
pleted ~~ December 1, 1975. 


All pre-trial memorandums are ~~ be i. — 
filed on January 15, 1976. : aa 


All pre-trial orders are to be sub- 
mitted by January 30, 1976. 


Attached also is a list of Late 1972. 
cases for assignment to the mgistrates fo~ the : 
‘ Same schedule as now epplies to the 1973 cases. = =» ~' 
Some of these '72 cases may already be befare 
particular magistrates with respect to discovery 
motions. 


Counsel for plaintiff in each case gould 
be advised that he is responsible for seeing that ‘ 
- the above pre-trial schedule is adhered to and that 
failure to do so will result in dismissal of the 
case for failure to prosecute. J 


I will, of course, decide any substantive 
motion in these cases. 


Commencing February 2, 1976, after pre- ze 
trial orders have been filed, it is my desire to 
have each case called in for a firnxl settlement 
conference before trial. ae ; 


RR | @hank you all for your cooperation. 
ee ‘ 
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zi UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PAINE, WEBBFR, JACKSON & CURTIS -. : 
\ INCORPORATED, 

Plaintiff, "973 Civ. 2422 (CBM) 

~against- "NOTICE TO PRODUCE 


r : PURSUANT TO RULE 34 
INMOBILIARIA MELIA DE PUERTO 


RICO, INC., 
i Defendant. 


i Pursuant to Rule 34 of the Federal Rules of Civil 


Procedure, plaintiff, Paine, Webber, Jackson & Curtis Incorporated 
‘pequests that defendant, Inmobiliaria Melia de Puerto Rico, Inc. ! 
‘ ppodues and permit Paine, Webber to inspect and copy the documents 
‘described below at 10:00 A.M. on January 5, 1976 at the offices 

‘of its attorneys Dewey, Ballantine, Bushby, Palmer & Wood, 46th 
‘Floor, 140 Broadway, New York, New York 10005. This notice does 
not request production of documents which have heretofore been 

" produced in response to plaintiff's request for production dated 

| September 25, 1973. 

it 


DEFINITIONS 


wv i 


ec. 1. "Inmobiliaria" means Inmobiliaria Melia de Puerto 
‘Rico, Ine., or any of its present or former affiliates, subsid- 
‘adartes, officers, directors, employees, eeents, representatives 
‘and attorneys. 

! 2. "Paine, Webber" means Paine, Webber, Jackson & 


Curtis Incorporated, or any of its present or former affiliates, 


‘subsidiaries, officers, directors, employees, agents, representa- 


"tives and attorneys. 
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3. “Documents” means all originals and any copy of the 
|, following ite.s, whether printed or recorded, or reproduced by 
' any other mechanical process, or written or produced by hand: 
agreements; communications, including intra-company communica- 
tions; correspondence; telegrams; memoranda; records; books; 
summaries or records of telephone communications; summaries or 


I i 
§ pecords of personal conversations or interviews; diaries, includ- 


+ ane, but not limited to, those with calendar entries indicating 

5 dates of any meetings, discussions or conversations; forecasts; 

| statistical statements; accountants’ work papers; graphs; charts; 
accounts; books of account; ledgers; budgets; financial statements; 

| projections or calculations; analytical records; minutes or 

} records of meetings or conferences; reports and/or summaries of 


i interviews; reports and/or summaries of investigations; opinions 


ior reports of consultants; appraisals; analyses; surveys; records, 


|; Peports cr summaries of negotiations; brochures; pamphlets; 
“ girculars; press releases; contracts; notes; jottings; drafts, 


| outlines and proposals of any documents (whether or not actually 


beet photographs; drawings; and other documents or writings of 
. whatever description in the possession, custody or control of the 
: defendant. Different versions of the same document (e.g., copies 
rot @ printed document with different handwritten notations) are 


| @ifferent documents. 


4, The words "and" and "or" shall. be both conjunctive 


and disjunctive. 


5. "Person" means a natural person, corporation, part- 


\ nership, association or other organization or entity, and includes 


y such person controlled, controlling or under common control 


with any such person. 


3 SSS. ee eee ae 


| 


{i JA 186 


i 
6. "The Apartotel." refers to an apartment hotel, aperto- 


, tel or similar structure to be constructed, under construction or, 


' already construction by Inmobiliaria in or near Isla Verde, Puerto 


Rico. 


DOCUMENTS TO BE PRODUCED 


; 1. All documents which reflect or refer or relate to 
any negotiation, discussion, agreement, understanding or communi- 
; cation occurring from January 1, 1971 to date between Inmobiliaria, 
| Paine, Webber, and First Mortgage Investors, or between any of 
them, or by any of them to any other person, concerning any loan 
j, made, or proposed to be made, by First Mortgage vectors in 
| sonnection with any financing or proposed financing of the con- 
les of the Apartotel. 
| 2. All documents which reflect or refer or relate to. 
H any nego':fation, discussion, agreement, Jerstanding or communi- . 
| eation occurring from January 1, 1971 to 4s :e between eebtidacts' 
| and Paine, Webber concerning efforts, action or inaction by 
either Inmobiliaria or Paine, Webber to secure financing of the 
construction of the Apartotel or by which Inmobiliaria was dis- 
 suaded from seeking, other than through the efforts of Paine, 
“Webber, financing of the construction of the Apartotel. i 


ft 
HH 


| 3. All documents which reflect or refer or relate to 


any discussion, understanding, communication or representation . 
i- iC 
joccurring from January 1, 1971 to date between Inmobiiiaria and 


a t 


Paine, Webber or any other person concerning Paine, Webber's qual- 
UI 

[ifications, experience, expertise or ability in securing loan 
‘commitments or in the areas of international financial matters or 


{mortgage brokerage. 


i 4, All documents which reflect or refer or relate in 
jany way to any proposed or acutal schedule, or delays in any such 


schedule, for construction of the Apartotel. 
i : 


JA 187 


5. All documents which reflect or refer or relate in 
i any way to any estimated or actual financial loss or damages 


| sufferca by Inmobiliaria in connection with or arising from the 


; construction of the Apartotel, including, but not limited to, 


li any such losses arising from delays in obtaining financing or in 
1 the commencement or progression of construction. 


;Dated: New York, New York 
: December 5, 1975 


he Firm , 
Attorneys for Plaintirr 
140° Broadway 

New York, New York 10005 


| Yours, etc. 
DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 
Telephone: (212) 344-8000 


| to: WEISS, ROSENTHAL, HELLER & SCHWARTZMAN 
I Attorneys for Defendant 

\ 295 Madison Avenue 

New York, liew York 10017 


\UNITED STATES DISTRICT COURT 
|SOUTHERN DISTRICT OF NEW YORK 
| 


ee ee ee ee ee x 

ee WEBBER, JACKSON & CURTIS : 

|INCORPORATED , 

Plaintiff, ae 

~against— ; 73 Civ. 2422 (CBM) 
| $ : 

LTNMOBILIARIA MELIA DE PUERTO NOTICE OF DEPOSITION 
RICO, INC., +. <i 


< 


| : > 
oh Heboalaat. : 
s 


PLEASE TAKE NOTICE that, at the of rices of Dewey, 


\Ballantine, Bushby, Palmer & Wood, 46th Floor, 140 Broadway, New 


York, New York, before a notary public, or before some etter 
} 


officer authorized by law to administer oaths, pursuant to Rule 


+30 of the Federal Rules of Civil Procedure, the plaintiff, Paine, 
ii 
iWebber, Jackson & Curtis Incorporated will take the deposition 


‘upon oral examination of defendant Inmobiliaria Melia de Puerto 
{ . 


‘Rico, Ine., a Puerto Rican corporation with its principal offices” 


an Hato Rey, Puerio Rico, by Jack H. Berger, at 10:00 o'ciock in 


[the forenoon on Januery 13, 1976; by Martin Cohen, at 10:00 0 telock’ 


‘in the forenoon on January 14, 1976; and thereafter, by stich other 


‘directors, officers, agents and employees of defendant as may 
have knowledge of the facts underlying the issues raised by the 
pleadings in. this action, including the amended answer and 
eounterclais.: of defendant. The examination will continue from 
day to day until completed. You are invited to attend and 


cross-examine. 


Dated: New York, New York 
December 5, 1975 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 
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Yours, etc. 


1L40VBroadway 


ember of tye Firm 
neys for Plaintiff 


New York, New York 10005 


Telephone: 


(212) 344-8000 


WEISS, ROSENTHAL, HELLER & SCHWARTZMAN 
Attorneys for Defendant 


295 Madison Avenue 


New York, New York 10017 


J a 
@ 


7A 190 a : Copy - 


Judge Motley December 10, 1975 


Magistrate Schreiber 


Paine, Webber, Jackson & Curtis, Inc. Vv. ‘Inmobiliaria Melia 
de Puerto Rico, Inc. 


73 Civ. 2422 


Attached please find ny recommended order in the above 
action concerning the defendant's motion for the imposition 
of sanctions and on the cross motion by plaintiff's counsel 
to be relieved. A copy of this recommended order has been 
sent to respective counsel and they have been advised that __. 
if they wish to file any opposition to my order, they 
should do so by filing papers with Your Honor not later 
than December 20, 1975. 
Os 


ee 


Respectfully a eal 
vgs 
a, 


Sol Schreiber 


cc: Bob D. Mannis, Esq. — ee 


Richard F. Horowitz, Esq. 


PAINE, WEBBE. , JACKSON & CURTIS 
Ht NCORPORATED, 
\Plaintifr, 
73 Civ. 2422 (CBM) 
~against- e 
:  AVACSHYENORDER 

rane MELIA DE PUERTO RICO, ————" 
INC., : 


Defendant. 


Attorneys for defendant Inmobiliaria Melia de Puerto 
Rico, Ine. having moved this Court on June 3, 1975 for an order 
pursuant to Rule 4(c) of the General Rules of this Court permit- 
ing them to withdraw as counsel of record; and 
Plaintiff Paine, Webber, Jackson & Curtis Incorporated 
ving cross~-moved this Court on June 13, 1975 for an order pur- 
Isuant to Federal Rule of Civil Procedure 37 imposing sanctions and 


awarding plaintiff reasonable expenses, including attorneys’ fees, 


Orders having been filed by this Court on March 5, 1974, 
September 11, 1974, November 11, 1974, and September 8, 1975,/di- 
recting, inter alia, that the documents whose production was 
lsought by plaintiff's request for production dated September 25, 
973 be produced on or before February 26, 1974 and, subsequently, 


{ 
| 
i 
Hneurred by reason of defendant's conduct; and 
| 
t 
| 
| 
| 
| 
| 
| 
| 


| hat such ducuments, including those documents specifically re- ~~ 
lquestea during the deposition of defendant held on February 28 
land March 5, 1974, be produced on or before December 15, 1974; 

| hat defendant appear for its oral examination by Mr. Fullana; 
land that this motion and action be referred to Magistrate 
iSchreiber for a hearing, report and supervision of all pretrial 


proceedings; and 
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This Court having directed defendant at a conference 
with Magistrate Schreiber held on December 18, 1974 to supply 
Inffidavits indicating that plaintiff's request for documents has 


This matter having come on for a hearing on December 
Ts Meo lsd & fshe- 

; 1975) and counsel for both parties having been heard; and it 
lappearing that defendant has failed to comply with this Court's 
orders insofar as they direct the production of documents or 
affidavits in lieu thereof and the appearance of defendant for 


Hits oral examination by Mr. Fullana; and that counsel for defen- 


| 
dant should not be permitted to withdraw as counsel of record in 
| 


ithis case without adequate provision being made for the immediate 


dated September 25, 1973 and the prior orders and decision of 


ithis Court, on January 12, 1976; and it is further 


ORDERED that plaintiff be allowed to complete all 
other discovery within ninety days after filing of this Order; 
Hand it is further 
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ORDERED that counsel for defendant be allowed to with- 
h aw as counsel of record in this case only upon the condition 
Ehat new counsel of record be substituted by defendint con- 
| emporaneously with present counsel's withdrawal and that no 
Surther delay in this case be occasioned by such withdrawal and 
pubstitution; and it is further 

ORDERED that final decision on plaintiff's pending 


bross-mot ion dated June 13, 1975 for impcsition of sanctions is 


meld in abeyance pending defendant's production of documents or 


pffidavits and appearance at oral examination. 


pated: New York, New York 
December yi » 1975. 


wo ff j 
<A fa J | —- 
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UNITED STATES. DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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PAINE, WEBBER, JACKSON & CURTIS 
INCORPORATED, 


Plaintiff, 73 Civ. 2422 (CBM) 
-against- ; 
NOTICE OF MOTION 
INMOBILIARIA MELIA DE PUERTO RICO, INC., 
Defendant. 


newness own nn nnn ne 5 = = = - X 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
RICHARD F. HOROWITZ, sworn to January /& , 1976, the order of this 
Court dated January 12, 1976 and all prior proceedings in this 


matter, the undersigned will move this Court, before Honorable 


Constance Baker Motley, United States District Judge at tue 


United States Courthouse, Foley Square, New York, New York on the 


ad 


Mey gay of January, 1976 at 10:00 A.M. or as soon thereafter as 


counsel can be heard for an order reconsidering and vacating this 


this Court's orter of January 12, 1976 and granting the proposed 


order recommended by United States Magistrate Sol Schreiber on 
December 10, 1975 and granting defendant such other and further 


relief as to the Court may seem just and proper. 


Dated: New York, New York 
January {4 , 1976 


Yours, etc. 


pes & SCHWARTZMAN 


fy Bt Nook 


A Member of the Firm 
Attorneys for Defendant 
295 Madison Avenue 
New York, New York 10017_ 
(212) 725-9200 


TO: 


Dewey, Ballantine, Bushby, 
Palmer & Wood 

140 Broadway 

New York, New York 10005 
(212) 344-8000 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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PAINE, WEBBER, JACKSON & CURTIS 


INCORPORATED, 
Plaintiff, 73 Civ. 2422 (CBM) 
-against- < 
INMOBILIARIA MELIA DE PUERTO RICO, INC, AFFIDAVIT 
: 
Defendant. 
we a eee ee X 
STATE OF NEW YORK ) RE 
) SS.: 
COUNTY OF NEW YORK ) 


RICHARD F. HOROWITZ, being duly sworn deposes and says: 

1. I ama member of the firm of WEISS ROSENTHAL HELLER & 
SCHWARTZMAN, attorneys for defendant and I make this affidavit in 
support of defendant's motion for an order reconsidering and vacating 
this Court's order of January 12, 1976 and granting the order 


proposed by Magistrate Schreiber on December 10, 1975, 


2. -On June 13, 1975, plaintiff moved, pursuant to Rule 
37 of the Federal Rules of Civil Procedure for sanctions for 
defendant's failure to submit to discovery. Counsel for defendant 


had previously moved for permission to withdraw. 


3. On December 1, 1975, a conference was held before 


Magistrate Schreiber, to whom the motions had been veferred for 


recommendation. I appeared at the conference as did Bob D. 
Mannis, Esq. of the firm of Dewey, Ballantine, Bushby, Palmer & 


Wood, 


4, Magistrate Schreiber announced that it was his ree 
commendation that the motions be disposed of as follows: 

a) Defendant would be directed to appear for 

deposition by Mr. Fullana at a date to be selected 


in January 1976, 


b) Defendant would be directed to produce certain 
documents requested by plaintiff or affidavits in- 
dicating that the requests had already been complied 


with fully, and 


c) ‘We would be permitted to withdraw only if new counsel 
were substituted for us and on condition that no further 
Gelay in the case be occasioned by our withdrawal and 


substitu*ion. 


5. Mr. Mannis and I both éxpressed to Mag.is*rate 
Schreiber our unreserved and complete agreement with the Magistrate's 
recommendation. Magistrate Schreiber suggested that Mr. Mannis : 
prepare a proposed order, submit it to me for my comments and then 
to Magistrate Schreiber for his review and submission to the Court. 
Mr. Mannis prepared a proposed order which he forwarded to me to- 
gether with a covering letter of December 5, 1975. Copies of 
Mr. Mannis' letter of Dacember 5, 1975 and the proposed order en- 
closed therewith are annexed hereto as Exhibits "A" and "B"” 


respectively. - 


6. I promptly advised Mr. Mannis that ~ had no objection 
to the proposed order that he had prepared at the direction of 
the Magistrate. Mr. Mannis then submitted the proposed order to 
Magistrate Schreiber with a covering letter dated December 9, 1975 


(Exhibit "C" hereto). 


7, ‘The next day, December 10, 1975, Magistrate Schreiber 


transmitted the the Court the proposed order which, except with 
regard to certain minor differences in dates, was. identical to 
the order submitted by Mr. Mannis. Copies of Magistrate Schreiber's 
transmittal memorandum to the Court and the "Magistrates order" 
of December 9, 1975 signed by Magistrate Schreiber are annexed 


hereto as Exhibits "D" and "E". 


8. Both sides unquestionably proceeded on the assumption 
that the proposed order submitted to the Court by Magistrate Schreiber, 
to which both sides had unqualifiably agreed and which was prepared 
by counsel for plaintiff would be signed by the Court. 

9. Mr. Fullana adviged a that he would arrive in New York 
city on January 13, 1976 and asked me whether I could arrange to 
have his deposition taken on January 14, 1976. On January 12, 1976 
I called counsel for plaintiff and put that request to them. Pro- 
ceeding on the assumption that the order recommended by the 
Magistrate would be signed, they agreed to take Mr, Fullana's 
deposition on January 14. In fact on January 13, Mr. Fullana 
appeared at my otfice for the purpose of discussing his contemplated 


deposition testimony, to be given on January 14. 
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10. Late in the afternoon on January 12, 1976 I was 
advised by counsel for plaintiff of this Court's handwritten endorsed 
order of January 12 (Exhibit "F" hereto) in which the Court rejected 
Magistrate Schreiber's proposed order and directed that a judgment 


of default be entered. c 


Jl. This Court's order of Senunes Aa does not explain 
why the proposed order of Magistrate Schreiber was rejected. We 
respectfully suggest that, having been made aware of all of the 
facts and circumstances, this Court will decide to reconsider its 
order of January 12 and grant the order proposed by Magistrate 
Schreiber on December 10, 1975. We believe that the Court should 
bear in mind the following facts: : | 


a) The resolution of the motions contained in the. 


proposed order was first suggested by Magistrate Schreiber, 


b) Both sides agreed to the suggestions of Magistrate 


Schreiber, without qualification or reservation, 


c) Counsel for plaintiff never objected to Magistrate 


Schreiber's suggestion and, at the conference before 


the Magistrate on December 1, 1975 never demanded a 


default judgment, 


d) Counsel for plaintiff willingly accepted the suggestion 


of Magistrate Schreiber to the effect that plaintiffs’ 


lawyers precare the proposed order, 


e) Plaintiffs' lawye~s prepared the proposed order and 


we agreed to it, 


f) Magistrate Schreiber signed the proposed order and 
recommended it to the Court, giving the parties a period 
of ten days to object to it, : 


g) Neither side ever objected to the proposed order, 


h) As late as January 12,1976, the very day that this 
Court granted its order for a default judgment, both 
sides were proceeding on the assumption that the order 
proposed by Magistrate Schreiber on December 10 would 


be entered. 


12. In all of these circumstances, we respectfully 


submit that it would be a manifest injustice to permit the entry 
of a default judgment in a sum in excess of $300,000.00. We urge 
the Court to reconsider its order of January 12, and to grant the 
order proposed by Magistrate Schreiber on December 10, which 
represents the Magistrate's recommendation, fully agreed to by 


both parties and actually prepared by counsel for plaintiff. 


WHEREFORE, it is respectfully requested that the within 


motion be granted in-all respects, © 


Sworn to before me this 


15t iid of Sanuary, 


MIcHiart Ae sree 
Nelary |. sede 
ts “34 : 
Quclitied in it Yt County 
Commission Lapin beak 24 1678 
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DEWEY, BALLANTINE, BUSHBY. PALMER & Wooo 
140 BROADWAY 
NEW YORK 10005 
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December 5, 1975 


Richard F. Horowitz, Esq., 
Weiss Rosenthal Heller & Schwartzman, 
295 Madison Avenue, 
New York, New York 10017. 


Re: Paine, Webber, Jackson.& Curtis Incorporated 
v. Inmobiliaria Melia de Puerto Rico, Inc. _ 
Dear Mr. Horowitz: 


As Magistrate Schreiber requested during our 
conference on December 1, 1975, I have enclosed a copy 
of the order which we propose to send to the Magistrate 
on December 10, 1975. As we discussed during the con- 
ference, the order provides that Paine, Webber is allowed 
to complete all its discovery within 90 days after the 
filing of the order and that your firm will be allowed 
to withdraw as counsel of record for defendant Only upon 
the cond..cion that new counsel of record is substituted 
at the same time. 


Although Magistrate Schreiber indicated we 
would be allowed 90 days after filing of the order to 
complete our discovery, there is no reason to delay .any 
further in progressing with discovery and, accordingly, 
I have suggested in the order that documents be produced 
by January 5, 1976 ana that Mr. Fullana's deposition be 
taken on January 12, 1976. As I indicated during the 
conference, plaintiff has yet to have discovery with 
respect to defendant's counterclaims. In order to have 
that discovery coincide with the discovery which is the 
subject of the proposed order, we have today noticed the 
depositions of Messrs. Berger and Cohen on January 13 and 14, 
1976 and have requested production of documents relating 
to defendant's counterclaims on January 5, 1976. 


Sincerely, 
“2 Sd : 
pods Wy, A —~ a a 


Bob ND. Mannis 
Enclosures 


P Wat at a 
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PAINE, WEBBER, JACKSON & CURTIS 
tINCURPORATED, 


i Plaintiff, 


: Civ. <422 (CBM) 
: -against- 


i\INMOBILIARIA MELIA DE PUERTO RICO, 


Defendant. 


Attorneys for defendant Inmobiliaria Melia de Puerto 
Rico, Inc. having moved this Court on June 3, 1975 for an order 
pursuant to Rule 4(c) of the General Rules of this Court permit- 


iting them to withdraw as counsel of record; and 


Plaintiff Paine, Webber, Jackson & Curtis Incorporated 


suant to Federal Rule of Civil Procedure 37 imposing sanctions and : 
awarding plaintiff reasonable expenses, including attorneys’ fees, 
incurred by reason of defendant's conduct; and 

Orders having been filed by this Court on March 5, 1974, 
September 11, 1974, November 11, 1974, and September 8, 1975, di- 
recting, inter alia, that the documents whose production was 
‘sought by plaintiff's request for production dated September 25, 
1973 be produced on or before February 26, 1974 and, subsequent ly, 
that such documents, including those documents specifically re- 


' 
‘ 


quested during the deposition of defendant held on Fevruary 28 
and March 5, 1974, be produced 1n or before December 15, 1974; 
that defendant appear for its oral examination by Mr. Fullana; 

an’ that this motion and action be referred to Magistrate 


Schreiber for a hearing, report and supervisicn of all pretrial 


proceedings; and 
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This Court having directed defendant at a conference 
. with Magistrate Schreiber held on December 18, 1974 to supply 
affidavits indicating that plaintiff's request for documents has 
been complied with fully, if n> further documents are produced; 
and 

A decision of this Court having been filed on March 

31, 1975 denying defendant's motion to relocate to Puerto Rico 
from New York its deposition by Mr. Fullana; and 

This matter having come on for a hearing on December 
1, 1975; and counsel for both parties having been heard; and it 
appearing that defendant has failed to comply with this Court's 
orders insofar as they direct the production of documents or 
‘affidavits in lieu thereof and the appearance of defendant for 
its oral examination by Mr. Fullana; and that counsel for defen- 
‘dant should not be permitted to withdraw as counsel of record in 
_this case without adequate provision being made for the immediate 
substitution of other counsel; NOW IT IS . 

ORDERED that those documents called for by plaintiff's 
request for production dated September 25, 1973, and all those 
documents requested by plaintiff during the deposition of de- 
fendant held on February 28 and March 5, 1974, be produced at 
the office of plaintiff's attorneys by January 5, 1976; or, in 
iten thereof, that defendant produce affidavits of Messrs. Berger, 
Cohen and Fullana indicating that said requests have been complied a 
with fully; and that defendant appear for its oral examination 
by Mr. Fullana, pursuant to plaintiff's notice of deposition 
dated September 25, 1973 and the prior orders and decision of 


this Court, on January 12, 1976; and it is further 


ORDERED that plaintiff be allowed to complete all 
other discovery within ninety days after filing of this Order; 
and it is further 
: r 
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ORDERED that counsel for defendant be allowed te With. 


draw as counsel of record in this case only upon the condition 


‘that new counsel of record be substituted by defendant con- 


temporaneously with present counsel's withdrawal and that no 


further delay in this case be occasioned by such withdrawal and 
substitution; and it is further 

ORDERED that final decision on plaintiff's pending 
cross-motion dated June 13, 1975 for imposition of sanctions is 
held in abeyance pending defendant's production of documents or 


affidavits and appearance at oral examination. 


Dated: New York, New York 


December » 1975. 
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Dewey, BALLANTINE, BUSHBY, PALMER & Wooo 
140 BROADWAY 
NEW YORK 10005 


TereVPHone: i212) 344-6000 
Tecer: 12-6628 (Oomestic) G202S2 (InrEmnarromat) 
Caa.e: Ogweaaw 


December 9, 1975 


4me Honorable Sol Schreiber, 
United States Magistrate, 
United States Courthouse, 
Foley Square, 
New York, New York 10007. 


2%, AVENUE GEORGE V 
73008 PARIS, FRANCE 
TELEPHONES: 720.26.08 
2720.01.86, 7820.68.67 
TELER: G2207 
Cage: OF 


Re: Paine, Webber, Jackson & Curtis, 


Incorporated v. Inmobiliaria 
Melia de Puerto Rico, Inc., 


Civ. 2422 (CBM 


Dear Magistrate Schreiber: 


As you requested during, our conference on December 
1, 1975, I enclose a copy of a proposed order in the above 
action. Mr. Horowitz, counsel for defendant, has seen a copy 


of this order and agrees with 4ts content. 


Pursuant to your suggestion, the proposed order 
provides that plaintiff is allowed to complete discovery 
within ninety days after filing of the order. Since specific 
dates were not discussed during the conference, we have pro- 
posed that still-outstanding documents, or affidavits in lieu 
thereof, be produced by January 5, 1976 and that “ir. Fullana's 


deposition be taken on January 12, 1976. 


Plaintiff has yet to have discovery with respect to 
defendant's counterclaims. In an effort to have that dis- 
covery coordinated with the discovery which is the subject of 
the proposed order, we have noticed additional depositions of 
the defendant on January 13 and 14, 1976 and have requested 
production of documents relating to defendant's counterclaims 
on January 5, 1976. ‘The depositions and document production 


with respect to the counterclaims are not specifically 


dneluded within the proposed order except insofar as the 


ninety day period applies. 


Judge Motley December 10, 1975 


Magistrate Schreiber 


Paine, Webber, Jackson & Curtis, Inc. v. Inmobiliaria Melia 
de Puerto Rico, Inc. 
73 Civ. 2422 


Attached please find my recommended order in the above 
action concerning the defendant's motion for the imposition 
of sanctions and on the cross motion by plaintiff's counsel 
to be relieved. A copy of this recommended order has been 
sent to respective counsel and they have been advised that . 
if they wish to file any opposition to my order, they 
suould do sc by filing papers with Your Honor not later 
than December 20, 1975. 

a 


Respectfully, — 


Sol Schreiber 


ce: Bob D. Mannis, Esq. ak 
Richard F. Horowitz, Esq. 
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SOUTHERN DISTRICT OF NEW YORK 


were ee we we ew eee ee ee 


IPAINE, WEBBER, JACKSON & CURTIS: 
- INCORPORATED, 
Plaintiff, q 

73 Civ. 2422 (CBM) 


2 MACS, ORDER 
JINMOBILIARIA MELIA DE PUERTO RICO, eerie 
INC. , : 


~against- 


Defendant. 


-~ sre me em me we ewe www ee 


Attorneys for defendant Inmobiliaria Melia de Puerto 
Rico, Inc. having moved this Court on June 3, 1975 for an order 
pursuant to Rule 4(c) of the General Rules of this Court permit- 
ting them to withdraw as counsel of record; and 
Plaintiff Paine, Webber, Jackson & Curtis Incorporated 
aving cross-moved this Court on June 13, 1975 for an order pur- 
Suant to Federal Rule of Civil Procedure 37 .imposing sanctions and 
warding plaintiff reasonable expenses, including attorneys’ fees, 
fineurred by reason of defendant's conduct; and 
Orders having been filed by this Court on March 5, 1974, 
Peptember 11, 1974, November 11, 1974, and September 8, 1975,’di- 
ecting, inter alia, that the documents whose production was 
sought by plaintiff's request for production dated September 25, 
973 be produced on or before February 26, 1974 and, subsequently, 
hat such documents, including those documents specificaliy re- 
quested during the deposition of defendant held on February 28 
jand March 5, 1974, be produced on or before December 15, 1974; 
that defendant appear for its oral examination by Mr. Fullana; 
d that this motion and action be referred to Magistrate 
Schreiber for a hearing, report and supervision of all pretrial 
proceedings; and 


exmrit E& 


This Court having directed defend: nt at a conference 


f 
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pith Magistrate Schreiber held on December 13, 1974 to supply 
‘Wiser indicating that plaintiff's request for documents has 


foeen complied with fully, if no further documents are produced; 


A decision of this Court having been filed on March 


= This matter, having come on for a hearing on December 


as Mel Sf sy4-- 
‘ 1975) and counsel for both parties having been heard; and it 


lappearing that defendant has failed to comply with this Court's 
yorders insofar as they direct the production of documents or 
affidavits in lieu thereof and the appearance of defendant for 
jits oral examination by Mr. Fullana; and that counsel for defen- 
dant should not be permitted to withdraw as counsel of record in 


Ithis case without adequate provision being made for the immediate 


ORDERED that those documents called for by plaintiff's 
request for production dated September 25, 1973, and all those 
Idocuments requested by plaintiff during the deposition of de- 
jfendant held on February 28 and March 5, 1974, be produced at 

[the office of plaintiff's attorneys by January/5, 1976; or, in 
jiieu thereof, that defendant produce affidavits of Messrs. Berger, 
iCohen and Fullana indicating that said requests have been complied 


jwith fully; and that defendant appear for its oral examination 


Hby Mr. Fullana, pursuant to plaintiff's notice of deposition 


Idated September 25, 1973 and the prior orders and decision of 
|this Court, on January 12, 1976; and it is further 

ORDERED that plaintiff be allowed to complete all 
other discovery within ninety days after filing of this Order; 


land it is further 
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UNITED STATES DISTRICT COURT 


us Disrmier Guat 


| SOUTHERN DISTRICT OF NEW YORK : an 


Saw 22 1976 


PAINE, WEBBER, JACKSON & CURTIS : $0. of WY: 
INCORPORATED, : 


Plaintiff, 
73 Civ. 2422 (CBM) 


‘ 

IAR MELIA DE PUE ORDER € Tuosnewr 
INMOBILIARIA LIA DE RTO 
RICO, INC., gu DEFAULT 


-~against— 
Defendant. _: & 76 of] 


This cause came to be heard on plaintiff's cross- 
motion dated June 13, 1975 for an order pursuant to Federal Rule 
; of Civil Procedure 37 imposing sanctions upon the defendant and 
awarding plaintiff reasonable expenses, including attorneys' fees, 
incurred by reason of defendant's conduct; on 

WHEREAS by order of this Court filed on March 5, 1974 
defendant was ordered to produce on or before February 26, 1974 
documents whose production was sought by plaintiff's request for 
production of documents dated September 25, 1973 and to appear on 
April 17, 1974 tor its oral examination by Mr. Fullana; and 

WHEREAS by order of this Court filed on September aks 
1974 plaintiff's previous motion, dated December 13, 1973, for an 


order compelling discovery or imposing sanctions was dismissed 


as moot based upon this Court's order filed March 5, 1974; and 
WHEREAS by order of this Court filed on November 11, 

1974, after counsel for both parties having been heard and pursu-~ 

ant to findings by this Court that the defendant had failed 

‘ eomply with this Court's order of March 5, 1974, insofar as 

directed the production of documents, and that no objection 


been made to plaintiff's request for production, defendant was 
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UNITED STATES paretues COURT 


SOUTHERN DISTRICT OF NEW YORK 


| 
PAINE, WEBBER, JACKSON & CURTIS, : 
INCORPORATED, 


Plaintiff 
vs. eo ae eee 


IMMOBILIARIA MELIA DE PUERTO (CBM) 


Defendant t 
csaadweoumnann ean se ae he eS 
Before: 

lion. Constance Baker Motley, 


District Judge 


- ‘New York, N. Y. 


January 21, 1976 - 4.20 P.M. 


APPEARANCES 


Dewey, Dallantine, Bushby, Palmer & Wood, CUsqs., 
Attorneys for Plaintiff — 
By: JUDSON A. PARSONS, JR., ESQ. and 
BOB DAVIS MANNIS, ESQ., 
of Counsel 


Weiss, Rosenthal, Heller & Schwartzman, Esqs., 
Attorneys for Defendant 
By3: RICHARD F, HOROWITZ, CSQ., 
'  .@£ Counsel 


SOUTHERN DISIRICT COUR REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. = 791-1020 
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THE COURT: Are you Mr. Norowitz? 


MR. HOROWITZ: Yes, your Honor, 


THE COURT: Mr. Horowtiz, I have your letter of 


January 15th asking for a reconsideration of an erder which 


| 
| 
| 
6 I entered in this matter on January 12, 1976, 
7 On January 12, 1976, I endorsed a cotton made 
5 | by plaintiff for sanctions pursuant to the provisions of 
9 | Rule 37(b) (2) and 37(d) for failure of the defendant to 
10 | comply with prior orders of this Court relating to the 
11 | production of certain documents by defendants and relating 
12 : to the taking of the defendant's deposition. : 
3. | : That order of January 12th, as I indicated, was” 
14 “an endorsament on the motion and it rejected a proposed 
15 


order prepared by Magistrate Schreiber on December Sth which 


would have extended the time of the plaintifé to complete 


W pretrial discovery for another ninety days and again permit 


the defendant an ceenebuatie to produce certain documents and 


appear for the taking of a deposition on January 12th, 


On January 12th, I gather the defendant did not ° 


appear for its deposition -- 


MR. PARSONS: ‘That is correct. 


TUE COURT: <== in accordance with the proposed 


sees And in addition it appears that after the parties 


were notified of the Court's January 12th order, the 
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defendant decided to appear the sear day, the 13th or the 
14th, for the taking of the deposition; is that so? 

MR. HOROWITZ: Your Honor, before I respond 
and attempt to clarify the situation because, respectfully, 
the Ccurt has a misapprehension here, * wonder if the Court 
has my actual motion papers for reconsideration. 

THE COURT: Yes, I i | 

MR, HOROWITZ: Firstly, your Honor, the order 
_ submitted by Magistrate Schreiber was not prepared by Magis- 
trate Schreiber; it was prepared by my friends on the other 
side of the table, Magistrate Schreiber had suggested it 
and all of us agreed to it and Mr. Mannis prepared it. 

PERO your Honor, it dieecbel that Mr. 
Fullana of the Serene’ appear on January 22nd, not on 
January 12th. I have it in front of me, the order 
recommended by Magistrate Schreiber, : . 

I was advised late in the week of January 5th 
that Mr. Fullana would be coming to New yeek the week of 
January 12th, and he asked - if it was possible for me to - 


arrange for his deposition to be taken on January 14th, 


which was last Wednesday. 


I called -- I forgot whether it was Mr. Parsons 


or Mr. Mannis, but it was one of them, I believe it was 


Mr. Parsons -- and asked him if they would consent to take 
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Mr. Pub lenlte deposition on deta 1s, They said to me 
they would take it, they would consent to taking it. 

Later that same. ‘tan, dunenes- 12th, late in the 
afternoon Mr. Parsons called me, after agreeing to take the 
deposition on the 14th, and said = me, in effect, that he 
had just learned that your Honor had entered the endorsed 
order, the paneees teen endorsed order, of January 12th 
rejecting the siunaatl order submitted by Magistrate 
Schreiber and directing a default judgment, and Mr. Parsons 
indicateu to me that in light of that ihton by the Court 
he did nek feel it would be appropriate to take Mr. Fullana's|| 
deposition on January 14th, , : 

So it is therefore incorrect, your Honor, with 
all possible respect, to suggest that we did not produce 
Mr. vultene in accordance with the proposed order of Magis- 
trate Schreiber, We in fact endeavored to produce him 
earlier than that order called for and we would have, and 
both sides were proceeding on the assumption that we would -=- 


THE COURT: You say that Magistrate Schreiber's 


order calls for Mr. Fullana's deposition to be taken on 


January 22, 1976 as opposed to January 12th? 
MR, HOROWITZ: Yes, your Honor, 
TUE COURT: Well, you attached a copy of the 


order here, on the bottom of page 2, and it says Janvary 
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12th, in the ory you furnished me, 
MR. HOROWITZ: That is the wrong one, your Pg 
Honor. This is the order as siresaend by Mr. Mannis. The 
order as recommended by Magistrate Schreiber contained 
revisions by Magistrate Schreiber, and here is the Magis- 


' trate's order and you will see that what he did was, in 


handwriting, to change from January 12th to January 22nd 


and submitted that proposed order your Honor has in front 
of you -- : 
THE COURT: Is that right? 
— . ; 12 MR. PARSONS: In part, yes. I would ive 
13 some things to add to it. : 
14 ; : TUE COURT: It is not initialed here. 
MR. HOROWITZ: Your Honor, Magistrate Schreiber' 
memorandum to your Honor, attached to which is che sane 
Ww order, and his memo is dated the 10th of December, says, 
in effect: If you people have objections to this order. 
I am proposing to Judge Motley, please let her know in 
20 writing by filing papers not later than December 20th. 


And nobody ever said they objected to that 


order, 
; THE COURT: Of course, January 20th was Monday. 


MR. HOROWITZ: We are talking about December, 


RY BS RB! 


your Honor. 
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a COURT: Let me see a copy of his memorandum 
so I can get the oo clear in my mind, 
ae MR. HOROWITZ: That is also attached to the 
motion papers, your oners ” This is Magistrate Schreiber's 
memorandum of December 10, 1975. He gave us until December 
20th to object ‘i the order, : 
‘THE COURT: Now that we have clarified those 
| dates, on phan l2th, after receiving sietatente Schreiber's 
memo to me of December 10th with nis proposed order and the 
proposed revised date for taking the deposition of Fullana, — 
revising the atte from January 12th to January 22nd, the 
Court entered an ondet cétecting the Magistrate's report 
“and notified the plaintiff's counsel to submit an order 
granting a default judgment in this case, - 
The reason for that is that this case is ona 
trial calendar, is it not? : | 


' MR. HOROWITZ: I don't believe it is, your 


THE COURT: All 1973 cases are not on that 
calendar? 


MR. PARSONS: You sent us an order <-- 


THE COURT: I would like to see the order 


relating to 1973 cases. 


MR. PARSONS: I am not sure it was an order. 
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You sent us this piece of paper, Judge, and I assume a 


copy went to the defendant -- 


TUE COURT: Yes. I have reference to this 
memorandum dated October 3rd aheiitines to 1972 cases, that 
is, the latter half of 1972, and all 1973 cases, which went 
to all counsel in those cases, and with respect to that 
the memorandum notifies all counsel in ‘73 cases that all 
pretrial procedures are to be completed by December lst, 
all pretrial memos are to be filed by January 15th, and all 
pretrial orders are to be submitted by January 30th, 

This case fell into that category, and I 
reviewed the file in the case and the proposed order of 
‘the Magistrate, which recited the history of the plaintiff's 
efforts to get this pretrial discovery over with, and the 
Comet, as I indicated, rejected the Magistrate's proposed 
order and granted the relief originally requested. 

I gather from your letter, Mr. Horowitz, that 
your suggestion is that the plaintiff is not pressing for 
the relief originally requested, is that it? Is that the - 
purpose of this motion to reconsider? 

MR. HOROWIT2:_ That is not quite it. My 
letter, as opposed to isis niin relates to the order they 
submitted on January l4th per the direction contained in 


your Honor's order of January 12th, 
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All that the letter says is that I request that 
your Honor postpone consideration of their proposed order 
of January 14th pending your review of my motion for 
reconsideration of the order of January 12th and the 
determination of o_ | , 

| TUL COURT: Well, we sai: tiie reviewing it. Wha 
is your reason why tne proposed order I directed the 
plaintiff to submit should not now be signed? 

MR. HOROWITZ; The reason was that I did not | 
think thet certain critical facts were made available to 
the Court and that on consideration of those facts the 
Court might wish to rethink the resolution contained in 
‘the endorsed order of January i2th, specifically that from 
December 1, 1975, the date of the last conference before 
Magistrate Seltidies, thei and including January 12th 
ef this veer, em we were talking with counsel cu plain- 
tiff about taking the Sepetvtun ot Mr. Fullana on January 
14th, they and we were proceeding on the assumption that 
Magistrate Schreiber's proposed order would be signed by 
the Court. 

THE COURT: Let me ask you this. The Court 
had not signed that order? 


MR. HOROWITZ: That is correct, 
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THE COURT: Are you suggesting the Court is 
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bound by the of the Magistrate? 

MR. HOROWIT2: " I would not nn to suggest 
that, _— ionor. I appreciate that the Court has discre- 
tion to accept or to reject or to modify the recommendations 
of the Magistrate and I am in the process of suqgesting to 
the Court reasons why I think that the Court would want to 
accept the recommendation of the Magistrate. 

On December lst, Magistrate Siete had 
before him all of the facts relating to the prior efforts of 
the plaintiff to secure discovery in this case. He also 
had before him my motion, cross motion, to withdraw as 
counsel in the case. 

“Magistrate Schreiber at the beginning of the 
meeting, and Mr. Mannis was there and he can correct me if 
his recollection differs from mine, said in substance, “I 
suggest that this problem be resolved as follows” -- 

THE COURT: Who said that? 


‘MR. HOROWITZ: Magistrate Schreiber: “I 


suggest that an order be prepared giving the defendant one ~ 


more last chance; that Mr. Fullana be directed to appear for 
a deposition on a specified date in January 1976; that 
defendant be directed to produce the documents that plaintiff 
sought on another specified date in January 1976, or 


alternatively, affidavits from the principals of the 
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defendant indleating that they had already made compiete 
producticn of documents and had no more documents to produce” |! 


i 


and that my motion, or my firm's motion, to withdraw as L 
counsel would not er unless substitute counsel — 
obtained and the withdrawal and substitution of my firm | 
and the appearance of another firm would not result in 

delay of the progress of this matter. 

| I said that was all right with me. Mr. Mannis 
said it was all right with him. Magistrate Schreiber 
suggested that Mr. Mannis prepare the order. Mr. Mannis 


and I both said that that was fine with us. 


Magistrate Schreiber suggested that Mr, Mannis 


= 


‘submit a proposed order to me for my review. We both 

assented to that. Mr. Mannis submitted a proposed order 

to me, I called him on the phone immediately on receipt 

and review of it, the same pane and 2 nid, “Bob, the order 

is fine with me. Go ahead and submit it to the ain 
He submitted it to the Magistrate. Within a | 

few days thereafter Magistrate Schreiber sent to your Honor ~ 


the transmittal memo of December 10, 1975. and essentially, 


in substance, the very same order prepared by Mr. Mannis, 


with the exception of the handwritten change that your 


Honor noted and two of the handwritten changes, and after 


er ee ee ee 


having considered all the facts, including the ones that I 
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just adverted ‘to, recommended that order for your Honor's 
signature, having been fully —- ef all prior develop- 
ments — case, the age of the case, the priof efforts 
of this plaintifé te secure discovery in the case, the fact 
that this is not exactly a small diene this is a case in 
which the plaintiff seeks $285,000 in. damages, being 
apprised that Mr. Fullana is in Puerto Rico, the records 
they want are in Puerto Rico, in parts, etc., etc., and 
the Magistrate considered all of this and recommended <-=- 

, THE COURT: Have all these records been pro- 
duced now? 


MR. HOROWITZ: As far as I know, your Honor, 


‘with respect to the principal claim by the plaintiff, 


they have been produced, and my clients are prepared to give 
affidavits to that effect. Your Honor may or may not 


recall that on motion made by me almost two years ago the 


Court, back in March or April of last year, granted us 


permission to file an amended answer containing a counter=- 
Claim. 

They have requested, although I don't believe 
it is the subject of any court order, production of certain 
documents with respect * the counterclaims. The answer 
is, I believe, yes with regard to their claim and not with 


regard to the counterclaim, although I must say that there 
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may not be anything significant in the way of Ccsocuments 
relating to the counterclaim, 

THE COURT: Let me ask you this, then: Have 
your clients submitted an affidavit that they have complied 
or that there are no other documents to be produced? 

MR. HOROWITZ: My clients haven't but are 


prepared to do so. 


One further fact was that Mr. Fullana was 


physically present in my office on January 13th, He came 


there with the avowed prupose of discussing his testimony 
with me in preparation for the session that had been 
sneedieia for January 14th, oe that date, a week or so in 
‘advance of the date contained in the Magistrate's proposed 
order, had been cleared with Mr. Parsons and Mr, tote 

THE COURT: Was there a date set for your 
Client to file an affidavit that all documents had been 
produced as requested? , : 

MR. HOROWITZ: Yes. .«f your Honor will look 
at the proposed order of the Magistrate, it provides that 
that be done by January 15th. 

THE COURT: Was that done by January 15th? 

MR. HOROWITZ: That was not done January 15th. 
Nothing has been done since January 12th because of the 


Court's order of January 12th and the fact that it would be 
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“had been turned over? 


‘such affidavits, Mr. Berger and Mr. Cohen, are both in New 
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an exercise i futility, I suppose. to do anything until we 
know what the status is of the case. 

Ifla default judgment is going to be granted, 
then there is no sense in preparing affidavits. If it is 
not going to be granted and we are going to proceed, we 
ott? dmetiaceky file such affidavits. | 

THE COURT: Is there some cannes why such an 
affidavit ainse sok have accompanied your motion for 


reconsideration? You say the mah was here when? 


MR. HOROWITZ: January 13th. 


THE COURT: Is there some reason why you 


couldn't have attached an affidavit saying that all documents 


MR. HOROWITZ: : There is ‘acs reason, your Honor, 
other than, quite candidly, I suppose the iniueae is I 
didn't think ae it on January ck hanes I had a rather 
enormous problem to deal with created by the Court's order 
of January 12th, | : 


The other people who were supposed to sign - 


York City and there is no particular reason why late in the 
day on the 14th or on January 15th itself those affidavits 
could not have been delivered to counsel for plaintiff. 


I will report to the Court that when I spoke 
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‘THE COURT: January 22nd is tomorrow. Where 
is Mr. Pulland now? | 

MR. HOROWITZ: Ue is in Pr ‘~. Rico, I called 
your Hllonor’s chambers -- I forget whether it was the 13th 
or the 14th, I believe it was the i3th, first thing in the 
morning -- spoke to the law clerk, and I said we had just 
become striae the day before, the afternoon before, of 
your Honor's order of January 12th, that I have the man 


coming in today and I would like to have -- 


THE COURT: You have the man coming in today? 


What does that mean? 

MR. HOROWITZ: Mr. Fullana. a explained to 

the law clerk that this revolved about a deposition of Mr. 

Pullana and Mr. Fabiana was vole to be in my oftice on 
January 13th in the afternoon. 

THE COURT: How was he going to be there? _ 
How did it ners he was going to be there on January 13th?_ 

MR. HOROWITZ: Because Mr. Parsons and I agreed o 
that his devositicn be taken on the 14th, : 

‘THE COURT: When did you agree to that? 

MR. HOROWITZ: Late in the week of January 5th, 


the preceding week, I am sorry. I stand corrected, 


Early in the day on January 12th, the same day your Honor 
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entered the ee of January 12th, Mr. Parsons and I agreed 
that Mr. Fullana's deposition would be taken on January 
14th. | | 

I immediately atveved Mr. Fulland by long dis- 
tance telephone that the ebemeet that his deposition be 
taken on the 14th was acceded to by the counsel for the 
plaintiff and "I want to discuss your testimony with you and 
I want you in my office on the 13th," and he scan in my 
office at roughly 3.30 p.m. that day. 

I advised your Honor's law clerk of all this 
and : said the man is here, + ponkin’s keep him here 
indefinitely, I would like an audience with the Court,.a 
‘conference, I advised Mr. Parsons I would make such request, 

| The law clerk asked me to hold the phone, that 
he was going in to see your Honor. He came back several 
moments later and said that your Honor did not want to see 
us in a conference, that anything I bad 0 say I should say 
in a motion. : 

I made the motion on January 15th, The man 
returned to Puerto Rico, I believe, on January 15th or 
perhaps late in the day on the 14th, | 

THE COURT: What prevented you from eitieas the 


application on the 12th of January, after you spoke to my 


law clerk and he told you to put it in writing? 
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mn. HOROWIT2 : I didn't er to him on the 
sath your flonor. I tevks to him on either the 13th or 
the 14th. Perhaps counsel for the plaintiff reca.is. 
‘spoke to them late is the day -- 

THE COURT: You just said late in the day of 
the 12th or earlier in the day of the 12th you spcke to 
them, and then I notified them of the endorsement on this 

asian, ; 

MR. HORONTT Es I believe they advised me late 
in the day on ‘the 12th and I believe, although I am not 
sure, that it was that conversation late in the day of the 
12th where I said to them, "I am going to call Judge Motley's'| 


‘chambers first thing in the morning on the 13th." 


yours was filed on the 15th of January, two days later, and 


THE COURT: As I have said, this motion of | 


your letters is dated January 15th also. 

MR. HOROWITZ: On the 13th Mr. Fullana was in 
my office. As I had told counsel for plaintiff on ene 22th, 
in our one afternoon conversation, I would discuss with 
him whether there was any possibility of resolving this 
matter, that I would endeavor to get back to Mr. Parsons 
after talking apaet that subject with Mr. Fullana. 

I called Mr. Parsons late in the day on the 


13th and I said there was no possibility of resolving the 
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ee and it may have been early in the morning on the 
l4th that 1 called ie busende law clerk. I am not sure, 
Perhaps counsel recalls. ‘But I am confused as to whether 
I called the Court on the denen of the 13th or the 14th, 
But I think in the circumstances, sien Tas 
I moved expeditiously to file these motion papers. I 
filed them either one day or two a after speaking to 
your Boner‘ s law clerk. I think it was one devs 
THE COURT; Let me ask you this: What accounts 
for your client's failure to appear previous, for his 
deposition, prior to the Magistrate's proposed order - chat’ 
is, as to Mr. Fullana? What accounts for his failure to 
“appear for more than a year? . gather he was notified 


sometime in December or September -- 


MR. HOROWITZ: I made a motion to withdraw 


counsel in this case, and the reason I made that motion 
that I had oan been getting cooperation from my client, 
daseniazis from Mr. Fullana. 

I don't think, in view of the confidence of 
avkocherseliont, that I should comment any further than 
have in the motion papers, | 

THE COURT: The evidence is that oe client 
wilfully failed to appear for ‘tthe taking of his deposition, 


and I am trying to find the date now when he was first 
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notified -- seotenber 48, 1973. That is on page 2 of the 
affidavit of Judson Parsons dated June 11, 1975, On page 
2 of that affidavit he cites an effort to get this pretrial 
discovery completed and says, 
“Those efforts included, on September 25, 1973, 

a notice of deposition of derendant, Martin Cohen, Jack H, 
Berger and Pedro Fullana, ali of whom acted on behalf of 
defendant in connection with the matters involved in this 
litigation." | | 

"whe Magistrate's memorandum comes a wa later, — 
doesn't it? 


HR. HOROWITZ: Your Honor, I think there is 


‘one other factor we have to throw in that hopper to make it 


complete. ‘In 1974 I made a motion, early in '74, March or 
April, for the following relief: to transfer this case to 
the district court in Puerto Rico, for permission to amend 
the answer and interpose a counterclaim, and for the Court 
to direct that Mr. Fullana's deposition be taken in Puerto 
Rico, , : 

One year later, approximately, this Court 
decided that motion, denied the application to transfer it’ 
to Puerto Rico -- 

; THE COURT: What was the date of that? 


“MR. HOROWITZ: March or April 1975. I don't 
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know the senses date. he Court directed that we have 
permission to amend our answer and interpose a counterclaim 
and that Me. Fullana's deposition be cakes in New York 
City. | 

WHE COURT: ‘hat was April '75. 

MR. HOROWITZ: Marel: ox April. 

MR. PARSONS: March 3lst was the denial. 

pine COURT: ‘What year? 

MR. PARSONS: ‘73. 

MR. HOROWITZ : So it was not resolved until 
Marct of ‘75, your Honor. 

| TRE COURT: Then ‘anu accounts for your 

‘defendant's failure to appear from March '75 to December 
*757 . ne 


MR, HOROWITZ: Your Honor, I suppose that it 


would not be anpropriate for me to comment any futher, in 


view of the = «dence of attorney-client, other than to 


say -- 


THE COURT: If he has a justifiable excuse: for- 


not appearing, I don't know that you can also invoke the | | 
attorney-client privilege. He is here seeking relief on | ; 


the ground that he has some good reason, I assume, for not 


i 
| 


appearing. So I don't.know that you can ask for relief in | 
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the court and at the same time stand on a privilege. Yeu 


can't do that, 
| MR. HOROWITZ: | Your Honor, I am not here to 
attempt to justify Mr. Fullana's failure to appear between 
March of 1975 and the date fo the dontacnicn hetor the 
Magistrate, : 
oe COURT: We are here because I am concerned 
with it. I£ you don't want to justify it, you don't have 
to, — that is why we — here, to determine whether a 
default judgment ought to be entered against your client, 
and, as far as I can see, the record is clear that your | 
client wilfully failed to appear for his deposition, and 
‘that is why a default judgment is going to be entered against | 
him, notwithstanding the recommendation of the Magistrate; 
because I disagree with it, that he is entitled to a second 
chance, 
So for that reason the relief originally 
requested against your client is going to be granted unless, 


of coufse, the moving party doesn't wish that. 5 


MR. PARSONS: I certainly do, your Honor. 

MR. HOROWITZ: Youx Honor, let me say that all 
of this has been before the ceakaibine. The man, notwith- 
standing the prior situation, was in my office, was willing 


to ccoperate, was willing to comply with the various 
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suggested —" of December of this year, that plaintiff's 


counsel were. willing to go along with that, did not claim 
that they sities, dicate aol I think in the curcumstances, 
from December 1, 1975 through and including January 12th, 
they never asked for a default judgment, and I think it is 
a bit unusual to grant “= 


THE COURT: I am asking now if they are asking. 


you asking for a default judgment? 
PARSONS: . Yes, yous Honor. 
HOROWITZ: Your Honor, I know what they are 


asking for now, and I suppose I would do the same thing, in 


“light of your Honor's handwritten order of January 12, 1976. 


But. that doesn't alter the fact that between the conference 


of December lst and January 12th of this year they never 


" said one word about a default judgment, the Magistrate 


never said one word about a default judgment, Mr. Fullana 
came here for his deposition, plaintiff did not claim they 
were prejudiced, and we are not dealing with a hundred 
dollars ora thousand dollars; the. relief requested in the 
complaint is $285,000, 

THE COURT: That is all the more reason ve 
the defendant should have appeared. That is precisely why 


he should have been here, and I think the record is clear 
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that base — naa to appear fro his deposition. 

There is no excuse in the ese why he couldn't 
have filed an affidavit setting forth that all the records 
requested had been produced. 

- MR. HOROWITZ: That was supposed to be filed 


by January 15th, your Honor aki 


THE COURT: You were acting on the assumption 


I was going chen with that, You didn't have any court 
order permitting that ~— your client had plenty of time, 
even before January 12th, to submit such an order and get 
over here and get his deposition taken and get on with this, 
particularly in view of the fact that this was a 1973 case 
‘which was encompassed within the Court's memorar7um relating 
to these cases which was sent to all counsel saying that 
these cases are going to be tried starting April lst. 

So this case was involved in that, in addition, 
and that is all the more reason why you should have gotten 
him here, which you didn't. | 

MR. HOROWITZ: I did get my client here. 

THE COURT: That was long after the Magistrate's | 
report. When this notice came out in October was the time 
to see that your client was complying with the beets 
order, 


MR. HOROWITZ: Your Honor, there had been 
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various omen pangeenee of the Magistrate that had been 


acted on, I thought rather routinely, by the Court, and I 
onuiuetel on the assumption that this one would as well. 
I don’t know what else there is to say. 

THE COURT: Thank you, gentlemen, 

MR. HOROWITZ: Your Honor, I have two requests, 
Firstly, if your Honor is going to sign the order -- 
| THE COURT: I have already signed it, just a 
minute ago. 

MR. HOROWITZ: Your Honor, I would like to 
make a couple of comments on the order itself. 

Pirstly, that order contains no reference to 
“the proceedings before Magistrate Schreiber or the proposed 
order. There is no secret that r am going to the Court of 
oe ae I want -- ) | 

THE COURT: The record is clear. That is in 
the record. hat I said in my order of January 12th, "The 
Court rejects the proposed order prepared by Magistrate 
Z Schreiber on December 9, 1975 and grants the plaintiff's 
| motion for sanctions againet defendant for their refusal 
to comply.”* 

So there is no ates: to hide the fact that 
the Magistrate suggested the order that he did on December 


9th, It is right in there that I rejected his report, and 
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I find that his report, as I have indicated, comes months 
after your client failed to appear for his deposition, 

Ag I told you, it is my ruling that I am not 
bound by the Magistrate's reports in these matters. The 
Magistrate is not a district judge. And I have gone over 
this, and the record is pen and clear that your client 
wilfully disokezyed the orders of the Court. 

. So you can go to the Court of Appeals and we 
will find out whether your client can wilfully disobey a 
court order. . : 

MR. HOROWITZ: One final request, if I may, 
_your lionor, I would like to request a thirty day stay of 
enforcement of the judgment that will ultimately be entered, 
I will be filing a notice of appeal an? proceeding with an 
appeal, : 

THE COURT: Well, you nave to file a bond for 
an appeal which would es stay this judgment, 
wouldn't. it? 

MR. HOROWITZ: I have to file a notice of © 
appeal within thirty days after the entry of the judgment, 
What I am requesting is a ‘hist day stay of the judgment, 
which is the time within ‘ain I would file a notice of 
appeal and the bond, 


THE COURT: You want a thirty day stay of the 
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judgment — the filing of a notice of appeal? 


MR. HOROWITZ: Yes, your Honor, 

THE COURT: Do you wish to be heard on that? 

MR, PARSONS: Your Honor, I guess ne 

THE COURT: I think he can't enforce the eee 
ment until the time for appeal has expired, | 

MR. HOROWITZ: That is not true, your Honor. 

MR. PARSONS:  eenle like to suggest, your 
Honor, since he will have to file a bond to appeal to stay 
things, that I guess I would not object to pee But I 
think your Honor aeded us counsel fees. 

THE COURT: Yes, counsel fees and expenses, 

sai Sela s dh aia ale ieee een eae i 
stayed, your Honor, but I suggest that one of tie mee to 
make these discovery rules work is that when those things 
are imposed that they be dealt with expeditiously and paid 
expeditiously. 

| This doesn't go into our pocket but goes into 

the client's pocket, The client has incurred those expenses’ 
and will be reimbursed for them. : 

THE COURT: It seams to me -- I guess we could 
get the ules ant. but it seems to me -~- you can file . 
notice of appeal and the required bond ini. thas automatically: 


stays this judgment and that is what you should do. 
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2 | MR. HOROWITZ: What I am saying to the Court 


3] is that you don't file a 300 some-odd thousand dollar: bond ° 


4 | overnight. You have to satisfy bonding companies -- , 

5 | | THE COURT: There is a ten day rule, I am sure, 

6 at least, with respect to the ani of any judgment here. 

7 You check on the rules and write out whatever you want me 
Looe to do. But, as I have indicated, I think. what you should © 

9 | do is file a notice fo appeal and the nbadived bond, which, 

10 | would stay this judgment. ig 

ll - thank you, gentlemen, 


ee 
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UNITED STATES DISTRICT COURT 
vs Disreiecr Gear 


ra ‘ SOUTHERN DISTRICT OF NEW YORK f 
i 4 Fuad ; 
A ce tuoshal a atl rt age ia Fao a * Saw 22 1976 
. PAINE, WEBBER, JACKSON & CURTIS : .0. of N.Y: 
'' INCORPORATED, 
Plaintiff, : 


73 Civ. 2422 (CBM) 
-against- ; 
RIA MELIA | pase OEE He 
INMOBILIARIA L DE PUERTO gu DEFAULT 


RICO, INC., 


Defendant. : e 76, o6] ' 


H This cause came to be heard on plaintiff's cross- 
motion dated June 13, 1975 for an order pursuant to Federal Rule 


; of Civil Procedure 37 imposing sanctions upon the defendant and 


awarding plaintiff reasonable expenses, including attorneys’ fees, 
incurred by reason of defendant's conduct; and 
WHEREAS by order of this Court filed on March 5, 1974 
defendant was ordered to produce on or before February 26, 1974 
documents whose production was sought by plaintiff's request for 
production of documents dated September 25, 1973 and to appear on 
April 17, 1974 for its oral examination by Mr. Fullana; and 
WHEREAS by order of this Court filed on September 11, 
1974 plaintiff's previous motion, dated December 13, 1973, for an 
order compelling discovery or imposing sanctions was dismissed 
"as moot based upon this Court's order filed March 5, 1974; and 
WHEREAS by order of this Court filed on November ll, 
. 1974, after counsel for both parties having been heard and pursu- 
ant to findings by this Court that the defendant had failed to 
| comply with this Court's order of March 5, 1974, insofar as it 


' directed the production of documents, and that no objection had 


been made to plaintiff's request for production, defendant was 
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‘ ordered to produce on or before December 15, 1974 those documents 
, responsive to plaintiff's request for production of documents 

| dated September 25, 1973, including those documents specifically 
H requested during the deposition of defendant held on February 28 
and March 5, 39754 and : 

WHEREAS said order of November 11, 1974 further 

' dncluded a recommendation that, failing said production, defen- 

i dant's answer be stricken and judgment be entered for plaintiff; 

| and 

| WHEREAS at a conference with Magistrate Schreiber held 
; on December 18, 1974 he orally directed the defendant to supply 

' affidavits indicating that plaintiff's request for documents has 
been complied with fully, if no further documents are produced; 

| and 

WHEREAS the defendant has failed to comply with the 

, aforesaid orders of this Court insofar as they require the produc- 
: tion of documents or affidavits in lieu thereof and defendant's 


" appearance for its oral examination by Mr. Fullana; and 


WHEREAS defendant's failure to comply has been due to 


5 eeeeeeere rather than an inability to comply, and defendant 


: has no justifiable reason for noncompliance; NOW IT IS HEREBY 
| ORDERED pursuant to Federal Rule of Civil Procedure 
| 37(b)(2) that: 
° (1) this Court has jurisdiction of the parties and of . 
i the subject matter; : 
(2) the allegations of the complaint in this action 
are taken to be established for purposes of this action; 
(3) the amended answer filed oy the defendant in this 
f action is stricken and the counterclaims against the plaintiff 


, @ve dismissed with prejudice; 
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(4) the defendant is precluded from opposing the 


claims asserted in the complaint and from supporting the defenses 


and claims asserted in its amended answer and counterclaims; 

. (5) a Sidenont by default against defendant shall be 
i entered by the Clerk of this Court in the amount of $285,000, 

: plus interest at the rate of six percent per annum from the 

, date plaintiff's cause of action arose, which was on or about 


_ November 1, 1972, plus reasonable expenses, including plaintiff's 
attorneys' fees, in the amount of g7N2O, ncunred by defendant's 
d unjustified failure to comply with the orders of this Court; and 
' (6) plaintiff shall file with the Clerk of this Court 


| a bill of costs which shall be taxed against defendant. 
H 


| Dated: New York, New York 
i January ff, » 1976 


ToemertT Entered > ee 


J sl Rawmowd EF. TSuacHardT 


il 
I Crvet® 
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Sereemucare: 1a <cchichaiimniids quatnmnatin or 
| UNITED STATES DISYRICT COURT 
onan DISTRICT OF NEW YORK 


few ec ence eee ew ecg 
q 


' PAINE, WEBBER, JACKSON & CURTIS 
“ INCORPORATED, 


Plaintirr, 73 Civ. 2422 (CBM) 
-against- - '» APPIDAVIT 


| INMOBILTARTA MELIA DE PUERTO 
yRICO, INC. 


Defendant. 


STATE OF NEW YORK 
} COUNTY OF NEW YORK 
ul 


~ 


JUDSON A. PARSONS, JR., being duly sworn, deposes and. 


says: e 

i 1, I ama member of the bar of this Court and of the 
fim Dewey, Ballentine, Bushby, Palmer & Wood, attorneys for he 
I plaintirt in this action. I make this affidavit in support of 
plaintiff's application for reasonable expenses, including 
lattorneys' fees, incurred by reason of the defendant's conduct 
jan this action and, specifically by reason of the defendant's 
jfatiure to obey the orders of this Court in this action. 

: 2. As a result of the defendant's failure to comply 
‘wath this Court's orders to pradues documents and to appear for 
ite oral examination, it was necessary for me and associates in 
«my firm to prepare plaintiff's cross-motion, dated June 13, 1975, 
"for an order pursuant to Federal Rule of Civil Procedure 37 


i 


jimposing sanctions upon the defendant and awarding plaintiff 


lreasonabie expenses, including attorneys! fees, incurred by 
jreeson of the defendant's conduct, In connection with the cross- 
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[ 2 || motion, 1 was also nusonnary for either mo or an associate of my 


wa 


- lesen to atten’ a bonference with Magistrate Schreiber, and te 
~jenenee in various| telephone calls and correspondence with the. 
jcourt, the plaintiff and counsel for the defendant. - : 
3. Based upon a review of time records submitted by 
at torneys and law clerks of my firm, the amount of time 
lattributable to the cross-motion and to the defendant's 
i failure to comply with prior orders of this Court is 5 hours 
of partners’ time, 53 hours of associates" time, and 6,5 hours 
pot law clerks! time, or a total of 64,5 hours. Based upon the 


lnormal billing rates, at which plaintiff has been billed by Us 


B pemllensnne <emcensannaer ne 
nck eee melita pCR <I AIRY ee + a —e > 


os plaintiff should be awarded $3,371.50 for at torneys'! and 
;law clerks' time spent by reason of the defendant's noncompliance 
with the orders of this Court. 
i "4, In addition to the above amount, expenses and dis- 
| bursements for stenography and reproductions in connection with 
tthe plaintiff's cross-motion and the defendant's ‘noncompliance 
ith this Court's orders were incurred in the amount of approxi-. 
faatets $372. Thus, the total amount of plaintiff's award for 
jPeasonable expenses should be $3,743.50, 

i i 5, Plaintiff has already been billed for all 
professional services rendered and expenses and disbursements 
pincurred prior to September 30, 1975 as a result of the 

t defendant's failure to comply with the orders of this Court. 
' piaintifr has paid in full the amount it has already been 

| biiied and plaintiff will shortly be billed for the balance 


i which were incurred in the last wuaetee of 1975. 


4 ‘ - 
Sworn to before me this 4 
‘i day of January, 1976, 


; gr 
* NOPARY PUBLIC, Pista «1 Yer» Tovy 
ye Mo, $1-461973 
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i SOUTHERN DISTRICT OF NEW YORK feb, J (q 7¢ 


ee 9.0.04 MY, 


PAINE, WEBBER, JACKSON & CURTIS 
INCORPORATED, 


Plaintiff, sTtrpuLaTion ? (4 ‘i+ 


Saostenrut 
-against~- 73 Civ. 2422 Le, , 
* Theme 


INMOBILIARIA MELIA DE PUERTO RICO, INC., (CBM) 


Defendant. 


-—-Oe w= eweeeeeweeev = -% 


IT IS HEREBY STIPULATED by and among the undersigned 
that the firm of Milbank, Tweed, Hadley & McCloy be substituted 
as attorneys for defendant in place of Weiss Ros’ ithal Heller 
& Schwartzman for reasons set forth in the annexed affidavit. 


Dated: New yrork, wew York 
February 3, 1976 


295 Madison Avenue 
New York, N.Y. 10017 


Retiring Attorney for Defendant 


MILBANK, TWEED, HADLEY & McCLOY 
fi, a ge 
By ohn ey pees = 


—e 
/ 


et 


A Me ror the Firm 


1 Chase Manhattan Plaza 
ew York, N.Y. 10005 

=f yi? *storneys for Defendant 
SO ORDERED: (é*: 4)'' “6 ~ = 


: ) 
INMOBILIARIS MELIA DE PUERTO RICO, INC. 


fal —_— 
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f UNITED STATES DISTRICT COURT 


} SOUTHERN DISTRICT OF NEW YORK 


i PAINE, WEBBER, JACKSON & CURTIS 
| INCORPORATED, 

| AFFIDAVIT 
Plaintiff, ‘ 
73 Civ. 2422 
-against- 


| INMOBILIARIA MELIA DE PUERTO RICO, INC., 


Defendant. 


STATE OF NEW YORK ) 
| 3: $8.38. 
i COUNTY OF NEW YORK) 


PEDRO FULLANA, being duly sworn, says: 

1. I am the Executive Vice President of defendant 
and make this affidavit in support of the application for the 
Court's approval of the substitution of the firm of Milbank, 

| Tweed, Hadley & McCloy as attorneys for defendant. 

2. This action was commenced in 1973. An answer 
has been filed on behalf of defendant, and discovery commenced. 
| By order dated January 21, 1976, this Court directed, among 
other things, entry of a default judgment against defendant 
for the full amount of the damages alleged in the complaint. 

As present counsel has previously indicated its desire to 
withdraw and in view of developments in the action, it has 

| been determined that it would be in the best interests of 

| defendant to substitute counsel which has also represented the 
} entities primarily responsible for the financing of the project 


at issue. 


3. It is respectfully submitted that the substitution. 
of attorneys requested by defendant and provided for in the 
{ 
annexed stipulation is appropriate and should be approved 


} pursuant to Rule 4(c) of the General Rules for the Southern 


} and Eastern Districts of New York. : 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


PAINE, WEBBER, JACKSON & CURTIS 
INCORPORATED, 


Plaintiff, " 73 Civ. 2422 (C.B.M.) 


- against -— NOTICE OF APPEAL 


INMOBILIARIA MELIA DE PUERTO RICO, INC., 


Defendant. 


Notice is hereby given that Inmobiliaria Melia de 
Puerto Rico, Inc., the defendant in this action, hereby appeals 
to the United States Court of Appeals for the Second Circuit 
from the order and @efault judgment entered in this action on 
the 22nd day of January 1976 and the ruling of January 21, 1976 
denying defendant's request for an order reconsidering and 
vacating the order and default judgment. 


Dated: New York, N.Y. 
February 20, 1976 
MILBANK, TWEED, HADLEY & McCLOY 


fi eC 
4 a ) : 
(A Member of the Firm) 


1 Chase Manhattan Plaza 
New York, N.Y. 10005 
Attorneys for defendant 


DEWEY, BALLANTINE, BUSHBY, 
PALMER & WOOD 

140 Broadway 

New York, N.Y. 10005 

Attorneys for plaintiff 


